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Re: SPECIAL NOTICE OF LIABILITY .
Albion-Sheridan Township Landfill
Albion, Michigan

.Dear Sir or Madam:

The United States Environmental Protection Agency (U.S. EPA)
has undertaken response actions at the Albion-Sheridan Township
Landfill Site (the Site), pursuant to the Comprehensive
Environmental Response, Compensation, and Liability Act of.
1980, 42 U.S.C. Section 9601 et seqg., as amended by the
Superfund Amendments and Reauthorization Act of 1986, Public
-Law 99-499 (CERCLA). These actions, which include the
implementation of a Remedial Investigation (RI) and Feasibility
Study (FS), have documented the release or threatened release
of hazardous substances, pollutants, and contaminants at the
Site. The RI/FS was completed at the Site in September 1994,
and, in accordance with the requirements of Section 104 (b) of
CERCLA, the Remedial Investigation (RI) Report describes the
U.S. EPA’'s findings on the nature and extent of contamination
at the Site. The Feasibility Study (FS) Report has considered
alternatives necessary to address the conditions at the Site.
These documents have been released for public inspection and
comment and are available in the Administrative Record at the
Albion Public Library, at 501 S. Superior St., in Albion,
Michigan, and U.S. EPA Region V Headquarters, in Chicago,
Illinois.

Proposed Plan/Record of Decision

Along with the FS Report, the U.S. EPA, in consultation with
the Michigan Department of Natural Resources (MDNR), has issued
~a Proposed Plan which recommends the appropriate extent of
remedial action at the Site. The Proposed Plan was released
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for public comment cn September 256, 1954. After expiracicn <2
the public comment period on December 4, 1994, the Regional
Administrator issued a Record of Decision (ROD) selecting the
appropriate remedial action for the Site on March 28, 1955.
The RCD is appended as Appendix A of Attachment A (Draft
Consent Decree) of this letter.

Eah

Additional Response Acticns

The U.S. EPA is currently planning to conduct the following
additional response activities at the Site:

(1) Design and implementation of the remedial action
selected and approved by the U.S. EPA, in consultation
with MDNR, for the Site; and

(2) Provision of any monitoring, operation, .and
maintenance necessary at the Site after the remedial
action 1is complzated.

In addition to those further response actions enumerated above,
the U.S. EPA may, pursuant to its authorities under CERCLA and
other laws, determine that other clean-up activities are
necessary to protect public health, welfare and the
environment. _

Unless the U.S. EPA determines that a potentially responsible
party (PRP) will voluntarily undertake the remedial action
necessary at the Site, the U.S. EPA may, under Section 104 of
CERCLA, undertake the remedial action itself and, under Section
107 of CERCLA, seek reimbursement from PRPs of all costs
incurred in connection with the action taken. Such costs may
include, but are not limited to, expenditures for
investigation, planning, response and enforcement activities.
Moreover, under Section 106 of CERCLA, the U.S. EPA may order
responsible parties to implement relief actions deemed
necessary by the U.S. EPA to protect the public health, welfare
or environment from an imminent and substantial endangerment
because of an actual or threatened release of a hazardous
substance from a Facility. ' '

.y

PRP Determination:

Potentially responsible parties (PRPs) under Section 107 of
CERCLA include a former operator of the Site at the time of
disposal of hazardous substances, as well as persons who owned
or possessed hazardous substances and arranged for disposal,
treatment, or transportation of such hazardous substances. The
U.S. EPA has information indicating that you are a PRP with
respect to the Site. The sources of this information for PRPs
generally at the Site are briefly summarized in Paragraph 1 of
Attachment B to this letter. By this letter, the U.S. EPA
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notifies you of your potential liability with regard to this
matter and encourages you, as a PRP, to reimburse the U.S. EPA
for its costs incurred to date and to voluntarily perform or
finance the response activities that the U.S. EPA has
determined or will determine are required at the Site.

SPECIAL NOTICE

Pursuant to Section 122(e) (1) of CERCLA, the U.S. EPA has
determined that a period of negotiation may facilitate an
agreement with you and other PRPs. Upon your receipt <of this
Special Notice, you will have a maximum of 60 days to
coordinate with any PRPs and to present to the U.S. EPA a "good
faith offer" for implementing and conducting the remedial
action proposed in the FS Report. 1In accordance with the
requirements of Section 122 (e) (2), during this 60-day
moratorium, the U.S. EPA will not commence remedial action at
the Site. The U.S. EPA may, however, commence any additicnal
studies or investigations authorized under Section 104 (b),
including remedial design, during this negotiation period. If
the U.S. EPA receives from the PRPs within the 60 day calendar
period a written "good faith offer" which demonstrates the
PRPs’ qualifications and willingness to conduct or finance the
remedial design and remedial action (RD/RA) consistent with the
ROD, the U.S. EPA may extend its moratorium on commencement of
the remedial action work up to an additional 60 calendar days.
The purpose of this additional time is to allow the PRPs and
the U.S. EPA a period of time to finalize the settlement.

- Good Faith Offexr _
A "good faith offer" for RD/RA shall include the following:

* a statement of the PRPs’ willingness to conduct or
~finance the RD/RA which is generally consistent with the -
ROD or which provides a sufficient basis for further
negotiations in light of U.S. EPA’s ROD; '

* a detailed "statement of work" or "workplan" identifying
how the PRPs plan to proceed with the work;

* a demonstration of the PRPs’ technical capability to
undertake the RD/RA, including either the identification
of the firm the PRPs expect will conduct the work .or
identification of the process the PRPs will undertake to
select a firm;

* a demonstration of the PRPs’ capability to finance the
RD/RA; '
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* 3 statement of the PRPs’ willingness to reimburse U.S.
EPA for past respcnse and oversight costs; and -

* the name, address, and phone number of the party or
steering committee who will represent the PRPs in
negotiations.

If a "good faith" proposal is not received within the initial
60-day moratorium, the U.S. EPA, pursuant to Section 122 (e) (4),
may proceed to immediately undertake such further action as is
authorized by law, including implementation of the remedial
action utilizing public funds available to the Agency.

Demand for Costs Incurred

As mentioned above, in accordance with CERCLA and other
authorities, the U.S. EPA has already undertaken certain
actions and incurred certain costs in response to conditions at
the Site. These response actions are summarized in Paragraph 2
of Attachment B to this letter. The cost to date of the
response actions performed through U.S. EPA funding at the Site
is approximately stated in Paragraph 3 of Attachment B. The
Agency anticipates expending additional funds . for response
activities at the Site under the authority of CERCLA and other
laws. In accordance with Section 107 (a) of CERCLA, demand is
hereby made for payment of the amount specified in Paragraph 3
of Attachment B plus any and all interest authorized to be
recovered under Section 107 (a) or under any other provisions of
law. Demand is also hereby made under these authorities for
payment of interest on all future costs-that the U.S. EPA may
accrue in regard to the Site. '

PRP List

To assist the PRPs in negotiating with the U.S. EPA concerning
this matter, the U.S. EPA is providing a list of the names and
addresses of any other PRPs to whom this notification is being
sent. This list is appended as Attachment C-1 to this letter.
It should be noted that inclusion on or exclusion from the list
does not constitute a final determination by the Agency '
concerning the liability of any party for remediation of Site
conditions or payment of past costs. Information regarding a
ranking by volume and nature of substances contributed by each
PRP, as contemplated by Section 122 (e) (4) (A), 1is not available
at this time. :

U.S. EPA has made a prellmlnary determination, however, that
Albion College may be a de micromis part1c1pant at the Albion-
Sheridan Township Landfill Site. The Agency is prepared to
enter into separate negotiations with Albion College, if
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necessary, to facilitate a settlement. U.S. EPA has not
identified any other de minimis or de micromis PRPs at the Site
to date.

Initial Ccnference

To further facilitate your and any other PRPs’ ability to
present a "good faith offer" within the 60-day time limit, an
initial settlement conference will be held.  An agenda
indicating the time, place, and topics for discussion is
appended as Attachment D. Attachment A contains a Draft
Consent Decree and a Statement of Work (Appendix B of the
Consent Decree) .

126 Day Deadline

Except in extraordinary circumstances explained in a written
request, no extension to the second 60-day moratorium period
will be granted by the U.S. EPA. As stated above, if no
agreement can be reached, pursuant to Section 122(e) (4), the
U.S. EPA may immediately proceed to undertake such further
action as authorized by law to implement the remedial action at
the Site. :

U.S. EPA Notification

As a potentially responsible party, you should notify the U.S.
EPA in writing within 10 days of receipt of this letter of your
willingness to participate in negotiations to perform or
finance the activities described above. If the U.S. EPA does
not receive a timely response, the U.S. EPA will assume that
you do not wish to negotiate a resolution of your potential
responsibility in connection with the Site and that you have
declined any involvement in performing the response activities.

The response should indicate the appropriate names, addresses,
and telephone numbers for further contact with you. If you are
already involved in discussions with state or local
authorities, engaged in voluntary clean-up action or involved
in a lawsuit regarding this Site, you should continue such
activities as you see fit. This letter is not intended to
advise or direct you to restrict or discontinue any such
activities; however, you are advised to report the status of
“those discussions or actions in the response to this letter and-
to provide a copy of the response to any other parties involved
in those discussions or actions. The response letter should be
sent to:



Ms. Leah Evison

Remedial Project Manager, Mail Code HSR-6J
Waste Management Division

U.S. Environmental Protection Agency

77 W. Jackson Blvd.

Chicago, Illinois 60604

-and-

Ms. Barbara Wester

Assistant Regional Counsel, Mail Code CS-29A
Office of Regional Counsel

U.S. Environmental Protec¢tion Agency

77 W. Jackson Blvd.

Chicago, Illinois 60604

Natural Resource Trustee Notification

By a copy of this letter, the U.S. EPA is notifying the State
of Michigan and the Natural Resocurces Trustees, in accordance
with Section 122(j) of CERCLA, of its intent to enter into
negotiations concerning the implementation of remedial action
at the Site, and is also encouraging them to consider
participation in such negotiations.

Further Information

If you need further information regarding this letter, you may
contact Ms. Leah Evison of the Remedial and Enforcement
Response Branch at (312) 886-4696. If you have an attorney
handling your legal matters, please direct his or her questions
to Ms. Barbara Wester of the Office of Regional Counsel, U.S.
EPA, Region V, at (312) 353-8514. : :

If you have not already done so, the U.S. EPA strongly.
encourages you to take immediate steps to organize into a-
Committee or Committees to negotiate an agreement with the U.S.
EPA to undertake the remedial actions at the Site. We hope '
that you will give this matter your immediate attention.

Sincerely yours,

W& Hpr

William E. Muno
Director, Waste Management Division

Enclosures



cc (Letter and all Attachments):
Donald Henne, U.S. Department of the Interior

U.S. Fish and Wildlife Service, East Lansing Cffice
Frank Kelley, Michigan Department of Attorney General
Roland Harms, Michigan Department of Natural Resources
Alan Howard, Michigan Department of Natural Resources
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bcc: Office of Eniorcement and Compliance Monitoring
Barbara L. Wester, USEPA/CRC
Jim Myers, MDNR
Frank Biros, DOJ

OWPE
Leah Evison, WMD
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ATTACHMENT A

CCNSENT DECREE




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA

Plaintiff,
CIVIL ACTION NO.
V.

Nl e e e e N e e e

CITY OF ALBION,
ALBION COLLEGE,
CORNING GLASS, INC.
- DECKER MANUFACTURING, INC.,
- COOPER INDUSTRIES, INC.,
EAGLE-PICHER INDUSTRIES, INC.

Defendants.
CONSENT DECREE
I. BACKGROUND
A. The United States of America ("United States"), on behalf

of’the'Administrator of the United States Environmental Protection
Agency ("EPA"), filed a complaint in this matter pursuant to
- Sections 106 and'107 of the Comprehensive Environmental Response,‘
Comgensation, and Liability\Acﬁ ("CERCLA"), 42 U.S.C. §8 9606,
9607. |

B. The United States in its compléint seeks, inter alia:
(1) reimbursemeﬁt of costs incurred by EPA'énd'the Department of
.Justiée for response actions at the Albion Sheridaﬁ Tanship
Landfiil ("ASTL") Site in Albion Township, Michigan, together with

_accfued interest; and (2) performance of studies and response work
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by the Defendahts‘a; the Site consistent wicth the Natioral
Contingency Plan, 40 C.F.R. Pért 300 (as amended)_(”NCP").

C. In accordance with the NCP and SecFion 121 (£) (1) (F) of
CERCLA, 42 U S.C. § 9621(f) (1) (F), EPA notified the State of
Michigan (the "State") in June 1995 of negotiations with
potentially.respdnsible parties regarding the implementation of.thé"
remedial design and remedial action for the Site, and EPA has
provided.the State with an opportunity to participate in such
hegctiations and be a party to this Consent Decree.

D. 1In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C.
§ 9622(j) (1), EPA notified the U.S. Department of the Interior, the
federal resoﬁrces trustee in June 1995 of negotiations with
potentially respdnsible partiés regarding the release of hazardous
substaﬁées that may have resulted in injury to the natural
resources under Féderal trusteeship and encouraged the trustees to
participate in the negotiation of this Consent Decree.

E. The Defendants that have entefed into this Consent Decree
(”Settling.Defendants")'do not admit ény liability to the Plaintiff
arising out of thé transactions or occurrences alleged in the |
complaint.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Prioritiés List, seﬁ forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register
on October 4, 1989, 54 Fed. Reg. 41000, 41021;

GA In response to a release or a substantial threat of. a

release:- of a hazardous substance(s)'at or from the Site, EPA



3
commenced on January 13, 1892, a Remedial investigation and
Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R.
§ 300.430;'

H. EPA éompleted a Remedial Investigation ("RI") Repcrt and a
Feasibility Study ("FS") Report in September'1994;

I. Pursuant to Séction'll7 of CERCLA, 42 U.S.C. § 9615, EPA
published notice of the'completion of the FS and of the proposed
plan for remedial action on September 26, 1994, in a major local
newspaper of general circulation. EPA pfovided an opportunity for
written and oral cohments from the public on the proposed plan for
remedial action. A copy of the transcript of the public meeting is
available to the public és part of the administrative record upon
which the Regional Administrator.based the selection of the
response action.‘

J. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Record of Decision
.("ROD"), executed on Marcﬁ 28, 1995, on which the State has given
its concurrence on March 24, 1995. The ROD includes a
. responsiveness summary to the public comments. Notice of the final
plan was published in accordance with Section 117(b) of CERCLA.

K. Based on the information presently available to EPA and
.the State, EPA and the State believe that the Work will be properly
and promptly conducted by the Settling Defendants if con@ucted in
accordange with the requirements of this Consent Decree and.its

appendices.
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L. Solely for the purposes of Section 113(j) of CERCLA, the
"Remedial Action selected by the ROD and the Work to be performed by
the Settling Defendants éhall constitute a response action taken or
ordered by the President.

M. The Parties recognize, ana the Court by entering ;his
Consent Decree finds, that this Consent Decree has been negotiated
by the Parties in good.faith and implementation of this Consent
Decree will expedite the cleanup of the Site and will avoid
;roldngéd and complicated litigation between_the Parties, and that
this ConsenﬁIDecree is_fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered; Adjudged, and Decreed:

IT. JURISDICTION

1. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C.
§§ 9606, 9607, and 9613 (b). This Court also has personal
jurisdiction over the Settling Défendants. Solely for the purposes
of this Consent Decree and the underlying complaint, Settling’
Defendants waive all.objections and defenses that they may have to
jurisdiction of the Court of to vernue in this District. Settling
Defendants shall not challenge the terms of this Consent Decree or
this Court’s jurisdictién to enter and enforce this Consent Decree.

ITI. . __PARTIES BOUND |

2. This Consent Decrée applies to and 1is binding upon the

United States and upon Settling Defendants and their successors and

assigns. Any change in ownership or corporate status of a Settling
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Deferdant including, but not limited to, any transfer of assets or
real or personal pfoperty shall in no way alter such Settling “
Defendants’. responsibilities under this Conseﬁt Decree.-

3. Settling Defendants shall provide.a copy of this Consent
Cecree to each contractor hired to perform the Work (as defined
beloW) required by this Consent Decree and to each person
representing any Settling Defendant with respect to the Site or the
Work and shall condition all contracts entered into hereunder upon
performance of the Work.ih conformity with the terms of this
Consent Decree. Settling Defendants. or their contractors shall
provide written notice of the Consent Decree to-all subcontractors
hired to perform any portion of the Work required by_this Consent
Decree. Settling Defendants shall nonetheless be responsible for
~ensuring that their contractors and subcontractors perform the Work
contemplated herein in accordance with this Consent Decree. With
regard to the activities undertaken pursuant to this Consent
Decree, each contractor and subcontractor shall be deemed to be in
a contractual relationship with the Settling Deféndants within the
meaning of Section 107 (b) (3) of CERCLA, 42 U.S.C. § 9607 (b) (3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in
this Consent Decree which are defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them in
CERCLA or in such regulatibns. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto

and incorporated hereunder, the following definitions shall apply:
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-”CERCLA” shal_.hean the Comprehensive Environmental Resronss2,
-Compensation, and Liability Act of 1980, és amended, 42 U.S.C.

§§ 9601 et seg.

"Consent Decree" shall mean this Decree and all appendices
attached hereto (listed in Seétion XXX) . In the event of conflict
between this Decree and any appendix, this Decree shall control.

"Day" shall mean a caléndar'day unless expressly stated to be
a working day. "Working day" shall mean a'aay other than a
Saturday, Sunday, or Federal-holiday. In éomputing ahy period of
time under this Consent Decree, where the last day would fall on a
Saturday, Sunday, or Federal holiday, the period shall run until
the clocse. of business of the next working day.

"EPA" shall mean the United States Environmental Protection
Agency and any successor departmenté or agencies of the United
States.

"Future Response Cbsts" shall mean all costs/ including, but
not limited to, direct and indirect costs, that ﬁhe United Stétes
incurs in re#iewing_or developing plans, reports and other items
pursuant to this Consent Decree, verifying the Work, or otherwise
implementing, overseeing, or enforcing this Consent Decree,
including, but not limited to, payroll costs, contractor costs,
travel costs, labofatory costs, the costs.incurred pursuant to
Sections VII, VIII, X (including, but not limited to, attorneys
fees and the amounﬁ of just compénsation), XVI, and Paragraph 84 of
Section XXII. Future Reéponse Costs shall also inélude all.costs,

including direct and indirect costs, paid by the United States in



-
/

cornecticn with che Site between December 21, 1994, and the
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ective date of this Ccnsent Decree and all interest on the
Response Costs from December 31, 1994, to the date of payment of
‘the Past Response Costs. |

"MOCNR" shall mean the Michigan Department of'Natufél Resoﬁrces
and any successor departments or agencies of the State.

"National Contingenéy Plan" or "NCP" cshall mean the National
.Oil anleazardous Substances Pollution Contingency Plan promulgated
pursuant to Section. 105 of CERCLA, 42 U.S.C. § 9605, codified at 40
'C.FiR? Part 300, includfng, but not limited to, any amendments
thereto. |

"Operation and Maintenance" or "O & M" shall mean all
activities required to maintain. the effectiveness éf the Remedial
Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and
the Statement of Work (SOW).

"Paragraph" shall mean a portion of this Consent Decree
identified by an arabic numeral or an upper case letter.

"Parties" shall mean the United States and the Settling
Defendants. |

"Past Response Costs" shall mean all'costs, including, but not
limited to, direct and indirect costs and interest, that the United
States incurred and paid with'regard to the Site prior to December

31, 1994.
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"Performance Standards" shall mean those cleanup standards,

(

statards of control, and other substantive reguirements, criteria
or limitations set forth in the ROD and the SOW.

”Piain:iff” shali mean the United States.

"RCRA" shall mean the Solid Waste Disposal Acﬁ; as aménded, 42
U.S.C. §§ 5901 et seq. (also known as the Resource Conservation and
Recovery Act) .

"Record of Decision" or "ROD" shall mean the EPA Record of
Decision relating to.the Site signed on March 28, 1995, by the
Regional Administrator, EPA Region V, all attachments thereto, and
all subsequent amendments or modifications thereto.

"Remedial Action" shall mean those activities, except for
' Opefation and Maintenance, to be undertaken by the Settling
Defendants to implement the final plans and specifications
submitted by the Settling Defendants pursuant to the Remedial
Design Work Plan and approved by EPA.

"Remedial Action Work.Plan“ shall mean the document submitted
by the Settling.Defendants pursuant to Paragraph 1l.a of this
Consent Decree and described more fully in Paragraph 11.b.

"Remedial Design" shall mean those activities to be undertaken
by the Settling Defendanﬁs to develop the final plans and
specifiéations for the Remedial Action pursuant to the Remedial
Design Work Plan. |

"Remedial Design Work Plan" shall mean the document éupmitted
by the Settling Defendants pursuant to Paragraph 10.a of this

Consent Decree and described more fully in Paragraph 10.b.
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"Section" shall mean a portion of this Consent Decree identified oy
a rbman numeral. “

"Settling Defendants" shall mean those Parties identified in
Appendix D (Non-Owner Settling Defendants) .

"Site" shall mean the Albion Sheridan Township Landfill site,
encompassing approximately 18 acres, locaced at 29975 East Erie
Road, approximately éne mile east of Albion, in Sheridan. Township,
Calhoun - County, Michigaﬁ. Appendix C contains a general map
depicting the site and a legal descriptidn bf the site property.

"State" éhall mean the State of Michigan. |

"Statement of Work" or "SOW" shall mean the statement of work
for implementation of the Remedial Design, Remedial Action, and
Operation ‘and Maintenance at the Site, as set forth in Appendix B
to this Consent Decree and any modificaﬁions made in accordance
with this Consent Decree.

"Supervising Contractor" shall mean the_principal contractor
retained by the Settling Defendants to supervise and direct the
implementation of the Work under this Consent Decree.

"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substance"
under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
pollutant or contaminant under Section.101(33),'42 U.Ss.C.

§ 9601(33); (3) any "éolid waste" under Section 1004(27) of RCRA,
42 U.S.C. § 6903(27); and (4) any "hazardouS-materialf unde; Mich.

Admin. Code R. 299.603.
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"Work" shall mean all activities Set:zling Defendants are
.required to perform under this Consent Decree, except those
required by Section XXVI (Retention of Records).

V. GENERAIL PROVISIONS

5. Objectives of the Parties

The objectives of the Parties in entéring into this Consent
Decree are to protect public health or welfare or the environment
at the Site by the design and implementation of response actions at
the Site by the Settling Defendants and to reimburse response costs
of the Plaiﬁtiffs. |

6. . Commitments bv Settling Defehdants

a. Settling Defendants shall finance and perform the
Work in accordance with this Consent Decree and all plans,
standards, specifications, and schedules set forth in or developed
and approved by EPA pursuant to this Consent Decree. Settling
Defendants shall also reimburse the United States for Past Response
Costs and Future Responee Costs ‘as provided in this Consent Decree.
b. The obligations of Settling Defendants to finance and
perform the Work and to pay amounts owed the United States under
this Consent Decree are jeint and several. In the event of the
insolvency or other failure of any one of more Settling Defendants
to implement the fequirements_of this Censent Decree, the remaining
Settling'Defendants shall cemplete all such requirements.
7. Compliance With Applicable Law
All activities undertaken by Settling Defendants_pursuent to

this Consent Decree shall be performed in accordance with the



requirements of all applicable federal and state laws and

regulations. Sertling Defendants must also comply with all

applicable or relevant and appropriate requireéments of all Federal

and state environmental laws as set forth in the ROD and the SOW.

The activities conducted pursuant to this Consent Decree, 1if

approved by EPA, shall be considered to be consistent with ﬁhe NCP.
8. Permits  _ |

a. As provided in Section 121 (e) of CERCLA and §300.5 of
the NCP, no permit.shall be required for ahy portidn of the Work
conducted eﬁtirely on-site. Where any portion'of the Work requires
a federal or state permit or approval, Settling Defgndants shaIl
submit timely and complete applications and take all other actigns
'necessary to obtain all such permits or approyals.

b. The Settling Defendants may seek relief under the
provisions of Section XIX (Force Majeure) of this Consent Decree
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required for
the Work. | |

c¢. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal or state
statute or regulation.

VI. PERFGRMANCE OF THE WORK BY SETTLING DEFENDANTS
9. Selection of Supervising Contractof; o
a. All aspects of the Work to be performed by Settling

Defendants pﬁrsuant to Sections VI (Performance of the Work by

Settling Defendants), VII (Additional Respcnse Actions), VIII
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{(U.S. EPA Pericdic Review), and IX (Quality Assurance, Sampling a;d
Data Analysis) of this Consent Decree shall be.under the direction
and supervision of the Supervising Contractor, the selection of
which shall be subject to disapproval by EPA after a reasonable
oppdrtunity for_review and comment by the State. Within 10 days
after the lodging of this Consent Decree, Settling Defendants shall
notify EPA in writing of the name, title, and qualifications of any
contractor prcposed to be the Supervising Cecntractor. EPA will
issue a notice of disapproval or an authorization to proceed. If
at any time thereafter, Séttling Defendants propose to change a
Supervising Contractor, Settling Defendants shall give such notice
té EPA and must obtain an authorization to proceed from EPA, after
a reasonable opportunity for review and éomment by the State,
before the new Supervising Conﬁractor performs, directs, or
supervises any Work under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractc:,
EPA will notify Settling'Defendants in writing. Settling
Defendants shallnsubmit to EPA a list of contractors, including the
qualifications of each contractor, that would be acceptable to them
within 30 days of receipt of EPA’'s disapproval of the contractof
previously proposed. EPA will provide written notice of the names
of any contractor.(s) that it disapproves and.an authorization to
proceed with respect to any of the other contractors. Settling
Defendants may select any contractor from that list that is not.
diz proved and shall r. ify EPA of the name of the contractor

se> _zed within 21 days ".£ EPA’s authorization to proceed.
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c. If EPA fails to provide written notice of its
authorization to proceed or disapproval as provided in this
Paragraph and this failure prevents the Settling Defendants from
meeting ore or more deadlines in a pién approved by the EPA
pursuant to this Consent Decree, Settling Defendants may seek

relief under the provisions of Section XIX (Force Majeure) hereof.

10. Remedial Design

a. Within 60 days after EPA’'s issuance of an
authoriéation to prdceed pursuant to Paragraph 9, Settling
Defendants shall submit to EPA and the State a work plan for the
.design of the Reﬁedial Action at the Site ("Remedial Design.Work
Plan" or "RD Work Plan"). The RD Work Plan shall proyide for
~design and implementation of the remedy set forth in the ROD in
accordance with the SOW and, upon its approval by EPA, shall be
incorporated into aﬁd become enforceable under this Conseﬁt Decree.
Within 60 days after EPA’s issuance of an authorization to proceed,
the Settling Defendants shall submit to EPA and the State a Health
and Safety Plan for field design activities which conforms to the
applicable Occupational Safety and Héalth Administration and EPA
requirements iﬁcluding, but not limited to, 29 C.F.R. § 1910.120.

b. .The RD Work Plan shall include plans and schedules
for implementation of all remedial design and pre-design tasks
ideﬁtified in the SOW, including, but not limited to, schedules for
the completion of the following tasks: (1) pre-design work, (2)
Pre—Design_Study Report; (3) preliminary design submittal; (4) a

Construction Quality Assurance Plan; and (5) final design
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submiztal. The XD Work Plan snall also include a Quality Assurance
2ct Plan (RD QAPP), in accordance with Secticn IX {(Quality
Assurance,'Sampling and Data Analysis)); a Field Sampling Plan; and
a Health and Safety Plan, eaéh of which shall éover all pre—deéign
work and, to the extent possible, all Remedial Action work. |

c. Upon approval of the Remedial. Design Work Plan by
EPA, after a reasonable opportunity for review and comment by.the
State, and submittal of the Health and Safety Plan for all field
activities to EfA and the State, Settling Defendants.shall
.implement thé'Remedial Design Work Plan. The Settling Defendants
shall submit to EPA and the State all plans, submittals and other
deliverables required under the approved Remedial Design Work Plan
'in-accordance with the approved schedule for review and approval by
EPA pursuant to Section XII (Submissions Requiring Agency .
Approval). Unless otherwise directed by EPA, Settling Defendants
shall not commence further Remedial Design éctivities at the Site
prior to approval of tﬁe Remedial 'Design Work Plan.

d. Seﬁtling Defendants will conduct pre-design studiés
to supplement the available technical data. These pre-design
studies shall inclﬁde, but shall not be limited to: (1) native
species revegetation study; (2) gas emiséions study; (3)
installation of four additional monitoring wells; and (4)
gréundwater sampling. .The Settling Defendants shall implement the
pre-design studies in accordénce with the finai RD Work Plan, as

specified in the SOW. The results of the pre-design studies shall
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be submitted in a Pre-Design Studies Report, -in accordance with the
schedule approved in the final RD work Plan.

e. The preliminary design submittal shéll include, but
shali not re limited to, the following: (1) design criteria; (2)
results of additional field sampling and pre-design work, to the
extent nbt inclﬁded in the Pre-Design.Studies Report; (35 brojeét
delivery strategy; (4) preliminary plans, drawings and sketches;
{5) réquired specifications in outline form; and (6) preliminary
construction schedule.

4. .The final design submittal shall include, but shall

~not be limited to, the following: (1} final plans and
specifications; (2) Draft Operation and'Maintenance Plan; (3) Final
Construction Quality Assurance Project Plan (CQAPP); (4) Field

Sampling Plan (directed at measuring progress towards meeting
Performance Standards); (5) Final Contingency Plan; and (6) Final
Performance Monitoring Plan.

-11. Remedial Action.

a. Within 30 déys after EPA’'s approval of the final
design submittal, Settling-Defendants shall submit to EPA .and the
State, a work plan.for'the performance_of the Remedial Action at
the Si:e ("Remedial Action Work Plan"). The Remgdiai Action Work
Plan shall provide for construction of the.remedy, in accordance
with the SOW.and tge design plans and specifications in the
approved final design submittal. Upon its approval by EPA, the
Remedial Action Work Plan shall be incorporated into and become

enforceable under this Consent Decree. At the same time as they
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submic the Remedial Aotion Work Plan, Settling Defendants snail
submiz o EPA and the State a Health and Safety Plan for field
activities reguired by the Remedial Action Work Plan which conforms
to.the applicable Occupational Safety and Health Administration and
EPA regquirements including, but not limited to,'29 C.FQR,
§ 1910.120.

E. The Remedial Action Work Plan shall include, but
shall not be limited to, the following: (1) the schedule for
completion of the Remedial Action; (2) method for selection of the
constructioﬁ contraotor(s); (3) schedule for developing and
submitting other required Remedial Action plans; (4) methodology
_for implementation of the Construction Quality Assurance Plan; (5)
a groundwater monitoring plan; (6) methods for satisfying
permitting requirements; (7) methodology for implementation of the
Operation and Maintenance Plan; (8) methodology for implementation
of the.Contiﬁgency Plan; (9§'construction guality assurance plan;
and (10) procedures and plans for the decontamination of equipment
and the disoosal'of contaminated materials. The Remedial Action
Work Plan also shall include a schedule for implementation of all
Remedial Action tasks identified in the final design submittal and
shall identify the initial formulation of the Settling Defendants’
Remedial Action Project Team (including, but not limited to, the
Supervisiﬁg_Contractor).

c. Upon épproval of the Remedial Action Work Plan by

EPA, after a reasonable opportunity for review and comment by the

State, Settling Defendants shall implement the activities required



under the Remedial Action Work Plan. The Settling Defendants shail
submit zo EPA_and the State all plans, submittals,'or.other “
deliverables reguired under the approved Remedial Action Work Plan
in accordance.with the approved schedule for review and approval
pursuant to Section XII (Submissions Requiring Agency. Approval).
Unléss otherwise directed by EPA, Settling Defendants shail not
commence physical on-site activities at'thé Site prior to EPA
approval of the Remedial Action Work Plan.

12; .The Work performed by the Settling Defendants pursuaht to.
this Consent Decree shall include the obligation to achieve the
Performance Standards.

13. Settling Defendants acknowledge and agree -that nothing in
this Consent Decree, the SOW, or the Remedial Desién or Remedial
Action Work Plans constitutes a warranty oOr representation of any
kind by Plaintiff[s] that compliance with the work regquirements set
”forth in the SOW and the Work Plans will achieve the Performance
Standards. Settling Defendants’ compliance with the work
requirements.shali not foreclose Plaintiff from seeking compliance
with all terms and conditions of this Consent Decree, including,
but not limited to, the applicable Performance Standards.

14. Settling Defendants shall, prior to any off-Site
shipment of Waste Material frdm the Site to an out-of-state waste
management facility, provide written notification to the
appropriate state énvironmental official in the receiving
facility’'s state and to the EPA Project Coordinator of such

shipment of Waste Material. However, this notification requirement
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shall not apply to any Off-Si shipments when the tctal volume oI

all such shipments will not exc2ed 10 cubic yards.

a. The Settling Defendants shall include in the written
notification ths following informaticn, where available: (1) the
name and location of the facility to whicﬁ the Waste Material are
to be shipped; (2) the type and quantiﬁy of the Waste Material to
be shipped; (3) the expected schedule for the shipment of the Waste
Material; and (4) fhe method of transportation. The Settling
Defendants'shall notify the state in which the planned receiving
facility is located of major changes-in the shipment plan, such as
a decision to ship the Waste Material to another facility within
the same state, or to a facility_in another state.

:b. The identity of the receiving facility and state will
.be determined by the Settling Defeﬁaants following the award of the
éontract for Remedial Action construction. The Settling Defendants
shall provide the information required by Paragraph 14.a as soon as
practicable after the award of the contract and before the Waste
Material is actually shipped.

VII. ADDITICNAL RESPONSE ACTIONS
15. In the event that EPA determines, after consultation with
the State, or the Settling Defendants propose that additional
respohse actions are necessary to meet the Performance Standards or
to carry out the remedy selected in the ROD, notification of such

additional response actions shall be provided to the Project

Coordinator for the other party(ies) and the State.
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16. In-the event that EPA, the Settling Defendants prcrose
that additional response actions are necessary TO meet the
Performance Standards or to carry ocut the remedy selected in the
ROD, written notification of such additicnal respbnse_actions shall
be provided to the Projecﬁ Coordinator for the other party(ies).
EPA shall review any proposal by the Settling Defendants or the
State to determine whether any additional response action is
necessary. After an opportunity for review and comment by the
‘State on any proposal, EPA shall deterhine what additional response
actidn ig necessary and app;opriate. 'If réquired by Sections |
113 (k) (2), or 117 of CERCLA, the Settling Defendants and the public
will be provided with an oppoftunity to comment on any additional
response actions proposed and an opportunity to submit written
comments for the record during the public comment period. Notice
of ;he selection shall be ser&ed'on the Settling Defendants and the
State.

17. Within 30 days of receipt of notice from EPA that
additional response actions are necessary, Settling Defendants:
shall submit to EPA and the State for EPA approval, after
.reasonable opportunity for review and comment by the State, a work
plan for the'additional response actions. The plan shall conform |
to the applicable requirements of Paragraphs 11 and 12. Upon
approval of the plan by EPA pursuant to Section XII (Submissions
‘Requiring Agency Approval), Settling Defendants shall implement the
plan for additional response actions in accordance with the.

schedule contained therein.
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18. 'Settiing Dafendants may invoke the proceduras set or:?
in Section XX (Dispute Resolution) to dispute EFA’s determination
that additional response actions are necessary to meet the
Performance Standards or to carry ocut the remedy selectsd in the

ROD. Such a dispute shall be resolved pursuant to Paragraphs 62-65

of this Consent Decree.

VIII. EPA PERIODIC REVIEW

19. Settling Defendants shall conduct any studies and
investigations as requested by EPA in order to pefmit EPA to
conduct reviéws at least every five years as required by Section
121 (c) of CERCLA and any applicable regulations.  Copies of the
studies.and any reports, proposals, documents or items required by
EPA shall be submitted by éhé Settling Defendant(s) to EPA for
approval under Section XII and to the State for review and comment.

20. The Settling Defendants and the State shall be provided
with at least a (30) day period to review and comment on any EPA
proposed further response action under Section 121 (c). If
required by Sections 113 (k) (2) or 117 of CERCLA, the public also
will be provided with an opportunity to comment on any further
response actions proposed by EPA as a result of the review
conducted pursuant to Section 121 (c) of CERCLA and to submit
written comments for the record during.the public comment peribd.
After the period for submission of written comments is_closed, the
Regional. Administrator, EPA Region V, or his delegate will
determine in writing whether further response actions are

appropriate.
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él. If the Regidnal Administrator, EPA Regioﬁ V, or his
delegate determines that information received, in whole or in paft,
during the review conducted pursuant to Section 121(c) of CERCLA,
indicates that the Remedial Action is not protective of human
nealth and the environment, the Settling Defendants shall undercaka
any further responsé actions EPA has determined are appropriate, |
unless their liabiliﬁy for such further response actions is barred
by the Covenant Not ta Sue set forth in Section XXII. Settling
Defendants shall submit a plan for such work to EPA for approval in
accordance with the procedures set forth in Section VI (Performance
of the Work by Settling Defendants):and shall implement the plan
approved by EPA. The Settling Defendants may invoke the procedures-
-set forth in Section XX (Dispute Resolution) to dispute (1) EPA’s
determination that the remedial action is not protective of human
héalth and the environment, (2) E?A's selection of the further
response actions ordered as arbitrary and capricious or otherwise
not in accordance with law, or (3) EPA’'s determination that the
Set;ling Defendants' liability for the further response actions
réquested is reserved in Paragraphs 79, 80, or 82 or cherwise not
barred by.the Covenant Not to Sue set forth in Section XXII..

IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSTIS

22. Set:ling'Defendants shall use.quality assurance, gquality
control, and chain of custody procedures for_ail treatability,
‘design, compliance and monitoring samples in accordance with EPA's
"Interim Guidelines_and Specifications For Preparing Quality-

Assurance Project Plans," December 1980, (QAMS-005/80); "Data



22

Qualicy Cbjective Guidance,” (EPA/540/G87/003 and 0C4); "EPA NEIC
Policies and Prcceduras Manual," May 1978, revis=d November 1584,
(EPA 330/9-78-001-R); and subseguent amendments to such guidelines

ification by EPA to Settling Defendants of such amendment.
Amended guidelines shall apply only to procedures conducﬁed after
such notification. Priof £to the commencement of any monitoring
project under this Consent Decree, Settling Defendants shall submit
o EPA for approval, after a reasonable opportunity for review and
comment by the State, a Quality Assurance éroject Plan ("QAPP") to
EPA that is.éonsistent with the SOW, the NCP and applicable
guidance documents. If relevant to the proceeding, the Parties
agree that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as
~evidence, without objection, in any proceeding undér this Decree.
Settling Defendants shall ensure that EPA personnel and its
~authorized representatives are allowed access at reasonable times
to all laboratories utilized by Settling ﬁefendants in implementing
this Consent Decree. _In addition, Sectling Defendants shall ensure
that such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPP for quality assurance monitoring. Settling
Defendants shall ensure that the laboratories they utilize for the
analeis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods. Accépted EPA methods
consist of those méthods which are documented in the "Contract Lab
Program.Statement © Work fc¢ norganic Analysis" and the "Contract

Lab Program Statement of.Work for Organic Analysis," dated February
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1988, and any amendments ﬁade theféto during the course of the
implementation bf this Decree. Settling Defendants-shall ensure“
that all laboratories they use for analysis of samples taken
pursuant to this Consent Decree ?articipate in an EPA or EDPA-
equivalent QA/QC program. |

23. Upon request, the Settling Defendants shall allow split
or duplicate samples to be taken by EPA or its authorized
representatives. Settling Defendants shall notify EPA not less
than 28 days in advénce of any sample collection activity unless
shorter notice is agreed to by EPA. In addition, EPA. shall have
the right to take any additional samples that EPA or the State deem
neéessary. Upon regquest, EPA shall allow the'Settling_Defendénts
to .take split or duplicate samples of any samples it takes as part
of the Plaintiff’s oversight of the Settling Defendants’
implementation of the Work.

24. Settling Defendants shall submit to EPA 2 copies of the
results of all samplihg and/or tests or other data obtained or
generated by or on behalf of Settling Defendants with respect.to
the Site and/or the'implementation of this Consent Decree unless
EPA agrees otherwise.

25. Notwithstanding any provision of this Consent Decree, the
United States hereby_retéins all of its information gathering and
inspectibn authorities and righté, including enforcement actions
related thereto, under CERCLA, RCRA and any other applicable
statutes or regulations. '

X. ACCESS
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and its representatives,'including EPA and iﬁs contractors, access
at all reascnabl=s times to the Site and any other property Lo which
access 1s reguired for‘the implementation of this Consent Decree,
to ﬁhe extent access to the property is controlled by Settling
Defendants, for the purpcses of conducting any activi;y related to
this Consent Decree including, but not limited to:. |

ai' Monitoring the Work;

b. Verifying any data or information.submitted to the
United States; |

c. Conducting investigations relating to contamination
at or near the Site;

a. thaining samples;

e. Assessing the need for, planning, or implementing
additicnal response actions at or near the.Site;

£. Inspecting and copying records, operating logs,
contracts, or other documen;s maintained or generated by Settling
Defendants or their agents, consistent with Sectibn XXV; and

g. Assessing Settling Defendants’ compliance with this
Consent Decree. |

27. a. To the extent that the Site or any other property to

which access is required for tﬁe implementaﬁion of this Consent
_Decree'is owned or controlled by persons other than Settling
Defendants, Settling Defendants shall use best efforts to secure

from such persons access for Settling Defendants, as well as for
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the United States and 1its representatives, including, but not
limited to, their contractors, as necessary to effectuate this
Consent Decree. -For pufposes of this Paragraph "best efforts™
includes the payment of reasonable sums of money in consideration
of eccess._ Within 45ldays of the date of lodging of this Consent’
Decree, Settling Defendants shall notify and provide copies to the
Director_of the Waste Management Division of U.S. EPA, as provided
in Paragraph 98 of this Consent Decree, of all access agreements
obtained. If any accees required to complete the Work is not
obtained within 45 days ot the date of lodging of this Consent.
Decree, or within 45 days of the date EPA notifies the Settling
Defendants in writing that additional access beyond that previously
secured is necessary, Settling Defendants shall promptly notify the
United States in writing, and shall include in that notification a
summary of the steps Settling Defendants have taken to attempt to
obtain access. The United States may, as it deems appropriate,
assist Settling Defendants in obtaining access. Settling |
Defendants shall-reimburse the United States, in accordance With
the procedures in Section XVII (Reimbursement of Response Costs),
fer all costs incurred by the United States in obtaining accesst

b. Within 15 days after the entry of this Consent
Decree, the Settling Defendants shall use best efforts to record a
certified copy of this Consent Decree with the Calhoun County
Reeorder of Deeds, State of Michigan. Thereafter, each deed,
title, or other instrument conveying an interest in the property

included in the Site shall contain a notice stating that the
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property is subiesct to this Consent Decres and any lien retainecd

.: o

‘the Uﬁited States and shall reference the recorded location.of the
Consent Decfee and any restrictions applicable to the property
under this Corisent Decree.

28. Notwithstandihg any provision of this Consent Decree,'thé'
ﬁnited States retains all of its access authorities and rights, -
inqluding enforcément authorities related thereto, under CERCLA,
RCRA and any other applicable statute or régulations. |

XI. BEEQBILHQ_BEQQLBEMENI§

29. In addition to any other réqUirement of this Consént
Decreé, Settling Defendants shall submit to EPA and the State
5 copies of written monthly'progress reports that: (a) describe the
actions which have been taken toward achieving compliance with this
Consent Decree.during the previous month; (b) include a summary of
all results of sampling and tests and all other data received or
gern=rated by Settling Defendants or their contractors or agents in
th: previous month; (c) identify all work pléns, plans and other
deliverables reqﬁired by this Consent Decree completed and
submitted during the previous ménth; (d) describe all actions,
including, but not limited to, data collection and implementation
of work plans, which are.scheduled for the next six weeks and
provide other information relating to the progress of construction,
including, but not_limited to, critical path diagrams, Gantt charts
and Pert charts; (e) include information regarding percentage of
completion, unresolved delays encountered or anticipated that may

affect the future schedule for implementation of the Work, and a
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description of effofts made to mitigate those delays or anticipacad
delaysf (f) include any modifications to the work plans or other
schedules that Settling Defendants have proposed to EPA or that
have been approved by EPA; and (g) describe all activities
undertaken in support of the Community Relations Plan during the
previous month and those to be ﬁndertaken in the next six weeks.
Settling Defendants shall submit these progress reports to EPA'énd
‘the State by the tenth day of evéry month following the lodging of
this Consent Décree until EPA notifies the Settling Defendants
pursuant to Paragraph 4%.b of - Section XV (Certification of
Completion). If requested by EPA, Settling Defendants shall also
provide briefings for EPA to discuss the progress of the Work.

'30. The Settling Defehdénts shall notify EPA of any change in
the schedule described in the monthly progress report for the
performance of any aétivity, including, but nof limited to, data
collection and implementation of work plans, no later than seven
days prior to the performance of the activity.

31. Upén the occurrence of ény event during.performance of
the Work théﬁ Settling Defendants are required to report pursuant
to Section 103 of.CERCLA or Section 304 of the Emergency Planhing_
and Community Right—to—know Act (EPCRA), Settling Defendants shall
within 24 hdurs of the on-set of such event orally notify the EPA
Project Coordinator or the Alternate EPA Project Coordinator (in
the event of the unavailability of the EPA Project Coordinapor),
or, in the event that neither the EPA Project Coordinator or

Alternate EPA Project Coordinator 1s available, the Emergency
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Respbnse'Section, Region V,.Uni:ed States Environmental Protect:icnh -
Agency. These repcrting requireménts are in additicn to the
reporting reéuired by CERCLA Section 103 or EPCRA Section 304.

32. Within 20 days of the onset of such an event, Settling
Defendants shall furnish to Plaintiff a written report,'signéd by
the Settling Defendahts’ Projec; Cobrdinator, setting forth the
events which occurred and the measures taken, and to be taken, in
response thereto. Within 30 days of the conclusion of such an
event, Settling.Defendants-shall submit to EPA and the State a
report setting forth all actions ﬁakeh in response thereto.

| 33. Settling Defendants shall submit 5 copies of all plans,
reporﬁs, and data required by the SOW, the RD Work Plan, RA Work
‘Plan, or any other approved plans to EPA in accordance with the
schedules set forth in such plans. Settling Defendants shall
simuitaneously submit 1 copy of all such plans, reports and data to
the State.

34. All reports and other documents submitted by Settliﬁg
Defendants ﬁo EPA.(other than the monthly progress reports referred
to above). which purport to document Settling Defendants’ compliance
with the terms of this Consent Decree shall be signed by an
authorized representative of the Settling Defendants.

XII. SUBMISSIONS REQUiRING AGENCY.?PPROVAL.

35, After review of any plan, report or other item which is
fequired to be submitted for approval'by EPA pufsuant'to this
Consent Decree, EPA, after reasonable opportunity for review and

comment by the State, shall: (a) apprové, in whole or in part, the
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subhission; (b) approve the submission upon specified conditicns;
(c) modify the subm;ssion to cure the deficiencies; (dj disappr&&e,
in whole or in part, tﬁe submission, directing that the Setﬁling
Defendants modify the submission; or (e) any cOmbination of the
above. |

36. In the event of approval, apprbval.upon conditions, or
modification by.EPAL pursuant to Paragraph 35(aj), (b), or (c),
Settling Defendants shall proceed to take any action required by
the plan, report, or other item, as approvéd or modifiéd by EPA
Subject only to their right to invoke the Dispute Resolution
procédures set forth in Section XX (Dispute Resolution) with
respect to the modifications or conditions made by EPA. In the
event that EPA modifies the submission to cure the deficiencies
pursuant to Paragraph 35(c) and the submission has a material
defect, EPA retains its right to seek stipulatéd penalties, as
provided in Section XXI. ‘

37. a. Upon receipt of a'noﬁice of disapproval pursuant to
Paragraph jS(df/ Settling Defendaﬁts shall, within 14 days or 'such
other time as specified by EPA in such notice, correct the
deficiencies and resubmit thé plan, report, or other item for
apbroval. Any stipulated penalties.applicable to the submissioﬁ,
as provided in Section XXI, shall accrue during'the 14—day period
or otherwise specified period but shall not be payable unless the
‘resubmission is disapproved or modified due to a material dgfect as

provided in Paragraph 38.
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0. Notwithscaﬁding the receipt of a notice of disapproval
pursuant to Paragraph 35(d), Seﬁtling Defendants shall proceed, at
the direction of EPA, to take any action required by any non-
deficient porcioﬁ of the submission. Implementation of any non-
deficient portion.Of a submission shall not relieve Settling
Defendants of any liability.for stipulated penalties under Section
XXI (Stipulated Penalties). |

38. In the event that a resubmitted plan, report or other
item, or portion thereof, 1is disépproved.by EPA, EPA may again
require the Settling Defendants to correct the deficiencies, in
- accordance with the preceding Paragraphs. EPA also retains the
right'to amend or develop the plan, report or other item. Settling
Defendants shall implement any such plan, report, or item as
amended or deveioped by-EéA, subject only to their fight to invoke
the procedur=s set forth in Section XX (Dispute Resolution).

39. Iif upon resubmission, a plan, report, or item is
disapproved or.modified by EPA due to a material defect, Settling
Defendants sha11 be deemed to have failed to submit such plan,
report, or . item timely and adegquately unless the Settling
Defendants invoke the dispute resolution procedures set forth in
Section XX (Dispute Resolution) and EPA’s action is overturned
pursuant to that Section. The provisidns of. Section XX (Dispute
| Resolution) and Section XXI (Stipulated Penalties) shall govern the
impiementation of the Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA’s

disapproval or modification is upheld, stipulated penalties shall
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accrue for such violation from the date cn which the initial
submission was originally required, as provided in Section XXI.

40. All plaﬁs; reports, and other items required to be
submitted to EPA under this Consent Decree shall, upen approval or
" modification by EPA, be enforceable under this Consent.becree.. In
the event EPA approves or modifies a portion of a plan, report, or
other item required to be submitted to EPA under this Consent
Decree, the approved or modified portion shall be enforceable under

this Consent Decree.

XIII. PROJECT COORDINATORS

- 41. Within 20 days of lodging this Consent Decree, Settling
Defendants and EPA will notify each other, in.writing; of the name,
“address and telephone number of their respective designated Project
Coordinators and Alternate Pfoject Coordinators. If a Project
Coordinator or Alternate Project Coordinator initially designated
is changed, the identity of the successor will be given to the
other parties at ieast 5 working days before the changes occur,
unless imprecticable, but in no event later than the actual day the
.change is made. The Settling Defendants’ Project Coordinator shall
be subject to disapproval by EPA and shall have the technical
expertise sufficient‘to adequately oversee all aspects of the Work.
The Settling Defendants’ Project Coordinator shall not be an
attorney for any of the Settling Defendants in this matter. He or
- she may assign other representatives, including other contractors, .
to serve as a Site representative for oversight of performance of

daily operations during remedial activities.
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but not /
contractors. and consultants, to observe'and mdnitor the progress cf
‘any activity underctaken pursuant to this Consent Decree. EPA’s
Project Coordinator and Alternate Project Coordinator éhall ha&e
the authority lawfully vested in a Remedial Project Manager (RPM)
and an On-Scene Coordinator (0OSC) by the National Contingency Plan,
40 C.F.R. Part 300. In addition, EPA’s.Project Coordinator or
Alternate Projec: Coordinator shall have authority, consistent with
the National Contingency #lan, to halt any Work required by this
Consent Decree and to take any necessary response action when s/he
determines that conditions at the Site constituté an emergency
situation or may present an immediate threat to public health or
welfare ar the envirohment due to release or threatened release of
Waste Material.

43, éPA’s Project Coordinator and the Settling Defendan:s’
Project Coordinator will meet, at a minimum, on a monthly basis.

XIV. - ASSURANCE OF ABILITY TO COMPLETE WORK

44.. Within 30 days after entry of this Consent Decree,
-éettling Defendants shall establish and maintain, through
Certification of Completion,'financiél security in the amount of .
$6,750,000.00 in one of the followiﬁg forms:
(a) A surety bond guaranteeing performance of the Work;
One or more irrevocable letters of credit equal}ing
the total escimated cost.of the Work;

(c) A trust fund;



- -

33
(d) A guafantee to perform the Work by one or more parent

corporatiohs or subsidiaries, cr by one or more unrelated ”
corporations that have a substantial business relationship with at
least one of the Settling Defendants; or |

| (e) A demonstraticn that one or more of the Settling
Defendants satisfy the regquirements of 40 C.F.R. Part 264.143(f).
Within 30 days after entry of this Consent Decree, Settling
Defendants shall provide written notice to the Director oﬁ the
Waste Management Division of U.S. EPA, as provided in Paragraph 98
of this Consent Decree, of the form of financial security selected
and when it was established, providing documentary evidence of the.
location and form of this financial.security. |

45. If the Settling Defendants seek to demonstrate the
ability_to complete the Work through a guarantee by a third party
pursuant to Paragraph 44 {(d) of this Consent Decree, Settling
Detendants shall demonstrate that the guarantor satisfies the
requirements of 40 C.F.R._Part 264.143(f). If Settling Defendants
seek to demonstrate their ability to complete the Work by means of
the financial test or the corporate guarantee pursuant to Paragraph
44 (d) or (e), they shall resubmit sworn statements conveying the
information required by 40 C.F.R. Part 264,143(f) annually, on the
anniversary of tﬁe effective date of this Consent Decree. In the
eveht that EPA,.after a reasonable opportunity for review and
comment by the State, determines at any time that the financial
_assurances provided pursuant to this Section are inadequate,'

Settling Defendants shall, within 30'days of receipt of notice of
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financial abilicy to complete the Work shall not excuse performarce
of any activities required under this Consent Decree.

XV. CERTIFICATION QF COMPLETION

46. Completion of the Remedial Action

a. Within 90 days after Settling. Defendants conclude
that the Remedizl Acti: has been fully performed and the
Performance Standards have been attained, Settling Defendants shall
schedule and conduct a'pre—certification inspection to be attended
by Settling Defendants, and EPA and the State. If, after the pre-
certification inspection, the Settling Defendants still believe
thaﬁ the Remedial Action has been fully performed and the
Performance Standards have been attained, they shall submit a
wfitten report requesting certification to EPA for approval, with a
copy to the State, pursuant to Section XII (Submissions Requiring
Agency Approval) within 30 days cf the ihspectionf. in the report,
a registered professiohal engineer and the Settling Defendants’
Project Coordinator shall state that the Remedial Action has beén
completed in full satisfaction of the requirements of this Consent
Decree. The written report shall include as-built drawings signed
and stamped by a professionallénéineer. The report shall contain
the following statement, signed by a responsible corporate official
of a Settling Defendant.or the Settling Defendants’ Project

Coordinator:
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"To the beét of my knowledge, after thorough

investigation, I certify that the information contained

in or accompanying this sukmission is true, accurate and

complete. I am aware that there are significant :

penalties for submitting false information, including the

pessibility of fine and imprisonment for knowing '

violations."
If, after'completion of the pre-certification inspection and
receipt and review of the written report, EPA, after reasonéble
opportunity to review and comment by the State, determines that the
Rémedial_Action or any portion thereof has not been completed in
accordance wiﬁh.this Cénsent Decree or that the Performance
Standards have not been achieved, EPA will notify Setﬁling
Defendants in writing of the activities that mustlbe undertaken to
complete the Remedial Action and achieve the Performance Standards.
EPA will set forth in the notice a schedule for performance of such
activities consistent with the Consent Decree and the SOW or
reguire the-Settling Defendants to submit a schedule to EPA for
approval pursuanﬁ to Section XII (Submissions Requiring Agency
Approval) .. Settling Defendants shall perform all activities
described in the notice in accordance with the specifications and
schedules established pursuant to this Paragraph, subject to their
right to invoke the dispute resolution procedures set forth in.
lSection XX (Dispute Resolution).

b. If EPA concludes, based on the initial or any

subsequent>report requesting Certificagion of-éompletion and after
a reasonable opportunity for review énd commentlby the State, that

the Remedial Action has been fully performed in accordance with

this Consent Decree and that the Performance Standards have been
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_This.ceftification shall constitute the Certification of Compieticn
of the Remedial Action for purposes of this Consent Decree,
including, but not limited to, Section XXII (Coverants Not to Sue
by Plaintiff). Certification of Completion of the Remedial Action
shall not affect Settling Defendants’ obligations under this

Consent Decree.

47 . Completion of the Work

a. Within 90 days after Settling.Defendants conclude that
all phases éf the Work (including O & M), have been fully
performed, Settling Defendants shall schedule and conduct a pre-
certification inspection to be attended by Settling Defendants, and
EPA and the State. If, after the pre-certification inspection, the
Settling Defendants still believe that the Work has been fully
performed, Settling Defendants shall submit a written report by a
registered professional engineer stating that the Work has been
completed in full satisfaction of the requirements of this Consent
Decree, with a copy.to the State, pursuant to Section XII .
(Submissions Requiring Agepcy Approval) within 30 days of the
inspection. The report shall contain the following statement,
signed by a responsible corporate official of a Settling Defendant
or the Settling Deféndants' Project Coordinator:

"To the best of my knowledge, after thorough
investigation, I certify that the information contained
in or accompanying this submission is true, accurate and
ccolete. I am aware that there are significant

p< .alties for submitting false information, including the

pcssibility of fine and imprisonment. for knowing
violations."



37
If, after review of.ﬁhe written report, EPA, after reasonable
oppcf:unity to reviaw and comment by the State, determines that ény
- portion of the Work has not been cémpleted in accordance with this
Consent Decree, EPA will noﬁify Settling Defendants in writing of
the activities that must be undertaken to complete the WOrkﬂ. EPA
will set forth in the notice a schedule for performance of such
activities consistent with the Consent Decree and the SOW or
require the Settling Defendants to submit a schedule to EPA for
approval pursuant to Section XII (Submissions Requiring Agency
' Approvai). Settling Defendants shall perform all éctivities
described in the notiée in accordance with the specifications and
schedules éstablished therein, subject td their right to invoke the
dispﬁte resolution procedures set forth in Section XX (Dispute
Resolution) .

b. If EPA concludes, based on the initial or any -
subsequent request for Certification of Completion by Settling .
Defendants and after a reasonable opportunity for review and
comment by the Stéﬁe, that the Work has been fully pgrformed in
accordance with this Consent Décree,_EPA will so notify the
Settling Defendants in writing. -

" XVI. EMERGENCY RESPONSE
48. In the event of any action or occurrence during the
performance of the Work which causes or—threaténs a release cf
Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or

welfare or the environment, Settling Defendants shall, subject to
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Paragraph 49, immediately take all appropriate acticn to pravent,
abate, or minimize such release oxr threat of release, and shall
immediately notify the EPA’'s Project Coordinator, or, if the
Project Coordinator 1is unavailable, EPA’'s Alternate Project
Coordinator. If ﬁeither of these persons is available, the
Settling Defendants shall notify the EPA Emergency Response Unit,
Region V. Settling Defendants shall take such actions in
consultation with EPA’'s Project Coordinator or other available
authorized EPA officer and in accordance wiﬁh all applicable
,provisions of.the Health and Safety Plaﬁs, the Contingency Plans,
and any other applicable plans or documents developed pursuant to
the SOW. 1In the event that Settling Défendants fail to take
appropriate response action as required by this Section, and EPA
or, as appropriate, the State takes such action instead, Settling
Defendants shall reimburse EPA for all costs of the response action
not inconsistent with the NCP pursuant to Section XVII
(Reimbursement of Response Costs).

49. Nothing in the preceding Paragraph or in this Consent
Decree shall be deemed to limit .any authority of the United States,
or the State, to take, direct( or order all appropriate action or
to seek an order from the Court to protect human health and the
envircnment or to prevent, abate, respond to, or minimize an actual

or threatened release of Waste Material on, at, or from the Site.

XVII. REIMBURSEMENT OF RESPONSE COSTS
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50. . Within 30 days of the effective date of this Consent
" Decree, Settling Defendants shall pay to the United States
S1,502,474.83, in reimbursement of Past Response Costs,.by
Electronic Funds Transfer ("EFT" or wire transfer) to the U.S.

Department of Justice lockbox bank, referencing the U.S.A.0. file

number , the EPA region and Site/Spill ID number 05-

AN, and DOJ case number . Payment shall be made in

accordaﬁce with instructions provided by the Plaintiff to the
Settling Defendants upon execution of the Consent Decree. Payments
by EFT must be received at the U.S. D.0.J. lockbox bank by 11:00
A.M.'(Eastern Time) to be credited on that day. Settling
Defendanﬁs shall submit within 30 days of the effective date of
this Consent Decree, concurrent proof of payment to the Director of
‘the Waste Management Division of ﬁ.S. EPA, as provided in Paragraph
97 of this Consent Decree.

51. Settling Defendants shall reimbursé the United States for
~all Future Response Costs not ihconsistent with thé National
Contingency'Plaﬁ incurred_by the United States. The Unitéd.Stétes
will send Settling Defendants a bill, on a yearly basis, requiring
payment that includes a cumulative cost summary report. Settling
Defendants shall make all payments within 30 days of Settling
Defendants’ receipt of each bill fequiring-payment, except as
otherwise proviaed in Paragraph 52. The Settling Defendants.shall
make all payments required by this Paragraph in the form of a
certified check or checks made payable to "EPA Hazardous Substance

Superfund" and referencing CERCLA Number 05-AN and DOJ Case Number
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'The Settiing Defendants shall forward the certifi=d

check(s) to U.S. EPA Region V, Attention: Superfund Accounting,
P.0. Box 70753, Chicago, Illinois 60673, and shall send copies of
the check(s) to the United States and EPA as specified in Section
XXVII (Notices and Submissions) .

52. Settling Defendants may contest payment of any Future
Response Costs under Paragraph 51 if they determine that the United
States or the State has made an accounting error or if they allege
that a cost itém that is included represénts costs that are
inconsistent with thé NCP. Such objection shall be made in writing
within 30 days of receipt of the bill and must be sent to the
United States (if the United States’ accounting is being disputed)
or the State (if the State’s accounting is being disputed) pursuant
to Section XXVII (Notices and Submissions). Any suéh objection
shall specifically identify the contested Future Response Costs and
the basis for objection. In the event of an objeétion, the
Settling Defendants shall within the 30'day period pay all
uncontested Futufe Response Costs to the United States in the
manner described in Paragraph 51. Simultaneously, the Settling
Defendants shall establish an interest bearing escrow account in a
federally-insured bank duly chartered in the Stéte of Michigan and
remit to that escrow account funds:equivalent to the amount of the
conﬁested Future Response Costs. The Settling Defendants shall
send to the United States, as provided in Section XXVII (Notices
and Submissions), a copy of the transmittal letter and check paying

the uncontested Future Regponse Costs, and a'copy of the
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correspondence that'éstablishes and funds cﬁe.escrow account,
includihg, but not limited to, information containing_the identiéy
of the bank. and bank account under which the escrow account 1is
established as well as a bank statement showing the initial balance
of the escrow account. Simultaneously with establishment of the
escrow account, the Settling Defendants shall initiate the Dispute
Resolution: procedures in Section XX (Dispute Resolution). If the
Uniﬁed States prevails in the dispute, within 5 days of the
resolution of the dispute, the Settling Défendants shall pay the
sums due (with accrued interest) to the United States. If the
Settling Defendants prevail concerning any aspect of the contested'
costs, the Settling Defeﬁdants shall pay that portion of the costs
' (plus associated accrued interest) for which they did not prevail
to the United States in the manner described in Paragraph 51;
Settling Defendants shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this
Paraéraph in conjunction with the procedures set forth in Section
XX (Dispute Resolﬁtion) shall be the exclusive.me¢hgnisms for
resolving disputes regarding the Settling Defendants’ obligation to
reimburse the United States for its Future Response Costs.

53. In the event that the payments required by Paragraph 50
are not made within 30 days of the effective date of this Consent
Decree or the payments required by Paragraph.Si are not made within
30 days of the Settling Defendants’ receipt of the bill, Settling
Defendants shall pay interest on_the unpaid balance at the rate

established pursuant to Section 107 (a) of CERCLA, 42 U.S.C. § 9607.
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The interest -0 be paid on Fast Response Costs shall tegi
accrue on the effactive date of the Consent Decree. The 1lnterestc
on Future Response Costs shall begin to accrué on the date of the
Settling Defendants’ receipt of the bill. Interest shall accrue at
the rate specified through the date of the Settling Defendants’
paymént. Payments of interest made under this Paragraph shall be
in addition to such other remedies or sanctions available to
Plaintiffs by virtue of Settling.Defendants’ failure to make timely

. payments under this Section.

XVIII. INSEMNIFICATION AND INSURANCE

54. The United States does not assume any liability by
entering intc this agreement or by virtue of any designation of
Settling Defendants as EPA’s authorized representati&es under
Section 104 (e) of CERCLA. Settling Defendants shall indemnify,
save and hold harmless tﬁe Upited States, and its officials,
agents, employees, contractors, subcontractdrs, or represehtapives
for or from any and all claims or causes of action arising from, or
on account of, acts or dmissions of Settling Defendants, théir
officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or under
their control, in carrying out activities pursuant to this Consent
Decree, including, but not limited to, any claims arising from any
deéignation of Settling Defendants as EPA’'s authorized
representatives under Section 104 (e) of CERCLA. Further, the
Settling Defendants agreé to pay the United States'all_costs they

incur including, but not limited to, attorney’s fees and other
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expenses.of litigation and settlement arising from, or on account
of, claims made against the United States based on acts or -
omissions of Settling Defendants, their officers, directors,
employees, agents, contractors, subcontrectors, and any persons -
acting on their behalf or under their control, in carrying out
activities'pursuan; to this Consent Decree. The United States
shall not be held out as a party to any contract entered into by or
on behalf of Settling Defendants in carrying out activities
pursuant to thie Consent Decree. Neither the Settling Defendants
nor any such eontractor shall be considered an agent of the United
States. | | |

55, Settling Defendants waive all claims against the United
States for damages or reimbursement or for set-off of any payments
made or to be made to the United States, arising from or on aceount'
of any contract, agreement, or arrangement between any one or more
of.Settling Defendants and any person for performanee of Work on or
relating to the Site, including, but not limited to, claims on
account of construction delays. in_addition, Settling Defendants
shall indemnify and hold harmless the United States with respect to
any and all claims for dameges or reimbursement arising from or on -
account of any contract, agreement, or arrangement between any one
or more of Settling Defendants and any person for performance of
Work on of relating to the Site, including, but not limited to,
claims on account of construction delays.

' 56. No later than 15 days before commencing any on—sipe Work,

Settling Defendants shall secure, and shall maintain until the
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first anniversary of EPA’s Certification of Completicn of the
Remedial Action pursuant to Paragraph 46.b. of Ssction XV
(Certification of Completion) comprehensive general iiability
insurance and automcbile insurance with limits of 4.5 million
dollars, combined single limit naming as additional inenred the
United States. In addition, for the duration of this Consent
Decree, Settling Defendants shall satisfy, or shall ensure that
their contractors or subcentractors satisfy, all applicable laws
and regnlations regarding the provision of worker’s compensation
insurance for all persons performing the Work on behalf of Settling
Defendants in furtherance of this Consent Decree. Ne later than 15
days prior to commencement ef the on-site work under this Consent
Decree, Settling Defendants shall provide to EPA ceftificates_of
such insurance and a copy of each insurance policy. Settling
Defendants shall resubmit such certificates and copies of policies
each year on the anniversary of the effective date of this Consent
Decree. If Settling Defendants demonstrate by evidence
satisfactory to EPA that any contractor or subcontractor maintains
insurance equivalent to that described above, or insurance covering
the same risks but in a lesser amount, then, with respect to that
contractor or subcontractor, Settling Defendants need provide.only
that portion of the insurance described above which is not
maintained by the contractor or subcontractor.
XIX. FORCE MAJEURE
57. "Force majeure," for purposes of this Consent Decree, 1is

defined as any event arising from causes beyond the control of the
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Settling Defendants dr of any eﬁtity controlled by Settling
Defendants, including, but not limited to, their contractors and
subcontractors, that delayé or prevents the performance of any
obligation under this Consent Decree déspite Settling Defendants’
best efforts to fulfill the obligation. The requirement that the.
Settling Defendants exercise "best efforts to fulfill the
obligation" includes using best efforts to anticipate any potential
force_majeﬁre-event and best efforts to address the effects of any
potential force.majeure évent (1) as it is occurring and (2)
following the potential fgrce majeure event, such that the delay is
minimized to the greatest extent possible. "?érce Majeure" does
not include financial inability to complete the Work or a failure
to-at;ain the Performance Standards.

-58. If any event-occuré or has occurred that may delay the
performance of any obligation under. this Consent Decree, whether or
not caused by a force majeure event, the Séttling-Defendants shall
nbtify orally EPA’'s Project Coordinaﬁor or, in his or her absence,
EPA’'s Alternate Pfoject Coordinator or, in the event both of EPA’'s
designated representatives are unavailable, the Director of the
Hazardous Waste Maﬁagement Division, EPA Region V, within 48 hdurs
~of when Settling Defendants first knew or should have known that
the event might cause é delay. Within Sldays thereafter, Settling
Deféndants shali provide in wri;ing_to EPA an explanation and
description of the reasons for the delay; the anticipated duration
of the delay; all actions taken or to be taken to prevent or

minimize the delay; a schedule for implementation of any measures
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TO be taksn to ¢ :vent Or mitigate the delay cr the effect of tne

-delay; the Settling Defendants’ rationale for attributing such
delay to a force majeure event if they intend to assert such a
claim; énd a.scatement as co.whether, in the opinion of the
Settling Defendants, such event may cause or contribute to an
endangerment to public health, welfare or the environment. -The_
Settling Defendants shall include with any notice all available
deocumentation supporting their claim that the delay was
attributable to a force majeure. Failucre EQ comply with the above
requirements shall preclude Settling Defendants from asserting any
claim of force majeure for that event. Settling Defendants shall
be deemed to have notice of any circumstance of which their
gontractors or subcontractors had or should have had noticé.

59. If EPA agrees that the delay or anticipated delay is
attributable to a force majeure event, the time for performance of
"the obligations under this Consent Decree that are affected by the
force ma:- ::re évént will be_éxtended by EPA for such time as is
ﬁecessary td complete_those obligations. An extension of the time
for performance of the obligations affected by the force majeure
event shall not, of itself, extend the time for performance of any
other obligation. If EPA does not agree that the delay or
anticipated delay hés been or will be caused:by a force majeure
event, EPA will notify the Settling Defendants in writing of its
decision. If EPA égree that the delay is attributable to a force

majeure event, EPA will notify the Settling Defendants in writing
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of the length of the extension, if any, for performance of the
obligations affected by the force majeure event.

60. If the Settling Defendants elect to invoke the dispute
resclution procedures set forth in Section XX (Dispute Resocluticn),
they shall do so no later than 15 days after receipt of,EPAfs'
notice. In any such proceeding, Settling Defendants shall have the
bﬁrden of demonstrating by a preponderance of the evidence that the
delay or an;icipated delay has been or will be caﬁsed by a force
majeuré evént,'that the duration of the delay or the extension
soujht was or Qill be.wérranted under the circumstances, thét best
efforts were exercised to avoid and mitigate the effects of the
delay, and that Settling Defendants complied with the requirements
of Paragraphs 57 and 58, above. If Settling Defenaants carry this
burden, the delay at issue shall be deemed not to be a violation by
Settling Defendants of the affected obligation of this Consent
Decree identified to EPA and the Court.

XX. DISPUTE RESOLUTION

61. Unless otherwise expressly provided for in this Consent
Decree, the dispute résolu;ion procedures of this Section shall be -
the exclusive mechanism to resolve disputes arising under or Qith
reSpect to this Consent Decree. However, the procedures set forth.
in this Section shall not apply to actions by the United States to
enforce obligations of the Settling Defendants that have not Been
disputed in accordance with ﬁhis Section. |

62. Any dispute which arises under of with respect to this

Consent Decree shall in the first instance be the subject of
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informal negotiaticns betwean the parties to the disputs. Tr
period for informal nagotiations shall not exceed 20 days Ifrc
zime the dispute arises, unless it is modified by written agr
"0of the parties to the dispute. The dispute shali te ccnsider
have arisen when one party sends the other parties a written |
of Dispute.

63. a. In the event that the parties canhot resolve a
disvute by informal negotiations undér the pr=ceding Paragrap:t
th=- -he position advanced by EPA shall be cénsidered binding
unless, within 10 days after the conclusion of the informal
negotiation period, Settling Defendants invoke the formal disp
resolution procédures of this Section by serving on the United
States a written Statement of Position on the matter in disput:
including, but not limited to, any factual data, analysis or
opinion supporting that position and any supporting documehtati
relied upon by the Settling Defendants. The Statement of Posit
shall specify the Settling Defendants’' position as to whether
formal dispute resolution should proceed under paragraph 64 or

b. Within fourteen (14) days after receipt of Settling
Defendants’ Statement of Position, EPA will serve on Settling
Defendants its Statement of Position, including, but not limite
to, any factual data, analysis, or opinion supporting that posi
and all.supporting documentation feliéd upon by EPA. EPA’s

Statement of Position shall include a statement as to whether

formal dispute resolution should proceed under Paragraph 64 or
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c.. If there is disagrezement between E?A and the Settling
Defendants as to whether dispute resolution should proceed undef-
Paragraph 64 or 65, the parties to the dispute shall follow the
procedures set forth in the paragraph determined by E?A to be
applicable. However, 1f the Settling Defendants ultimately_appeal.:
to the eourt to resolve the dispute,‘the Court shall determine_
which paragraph is applicable in accordance with the standards of
applicability set forth in Peragraphs 64 and 65.

64. Formal dispute resolution for dieputes pertaining to the
selection or adequacy of any response'action and all other disputes
that are accorded review on the administrative record under
applicable principles of administrative law shall be conducted
pursuant to the proceduree set fofth in this Paragfaph. For
purposes of this Paragraph, the adequacy of any response'action
includes, wiﬁhout limitation: (1) the adequacy or appropriateness
cof élens, procedures to implement plans, or any other items
requiring approval by EPA under -this Consent Decree; and (2) the
adequacy of the performance of response actions taken pursuant to
this Consent Decree. Noﬁhing in this Consent Decree shall be |
construed to allow any diepute by Settling.Defendants regarding‘the
validity of the ROD’s provisions.

a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of position,
‘including supporting documentation, submitted pﬁrsuant to this
Paragraph. Where appropriate, EPA may allow submission of

supplemental statements of position by the parties to the dispute.
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b. The Director of the Wasts Management Division, EPA"
Region V, will issue a final administrative decision resolving the
dispute based on the administrative record described in Paragraph
64.a. This decision shall bé binding upon the Settling Defendants,
subject only to the right to seek judicial review pursuant to
Paragraph 64.c. and d.

c. Any administrative decision made by EPA pursuant.to
Paragrapn 64.b. shall be reviewable by this Coﬁrt, provided that a
notice of judicial appeal s filed by the Settling Defendants with
.the Court and served on all Parties within iO days of receipt of
EPA’s decision. The ﬁotice of judicial appeal shall include a
description of the matter in dispute, the efforts made by the
parties to resoclve it, the feiief requested, and the schedule, if
any, within which tﬁe dispute must be resolved to ensure orderly
implementation of this Consent Decree. The United States may file
a response to Settling C-:Zendants’ notice of judicial appeal.

d. In.proceec ;gé on any dispute governed by this
Paragraph, Settling Defendants shall have the burden of
demonstrating that the decision.of the Waste Management Division
-DirectQ; is arbitrary and capricious or otherwise not in accordance
with law. Judicial review of EPA’s decision shall be on the
administrative record compiled pursuanﬁ to Paragraphs 64.a.

65. Formal dispute resolution for disputes that neither
pertain -to the seléction or adequacy of any response action nor are

otherwise accorded review on the administrative record under



applicable principlés of administrative law, shall be governed by
this Paragraph. N
a. Following receipt of.Settling Defendants’ Statement
.of Position submitted_pursuant to Paragraph 63, the Director of the
Waste Management Division, EPA Region V, will issue a final
decision resolving the dispute. The Waste Management Diviéibn
Director’'s decision shall be binding on the Settling Defendanﬁs
unless, within 10 days of receipt of the decision, the Settling
Defendants file'with the Court and serve én‘the parties a notice of
judicial appeal setting forth the matter.in dispute, the efforts
made by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute must be resolved to B
- ensure orderly implementation of the Consent Decree. ‘The United .
States may file a response to Settling Defendanﬁs’ notice of
judicial appeal.
b. Notwithstanding Paragraph M of Section I

(Background) of this Consent Decree, judicial review of any dispute
governed by this'Paragraph shall be governed by applicable
provisions of law. ' |

66. The invocation of formal dispute resolution procedures
under this Section shall not extend, postpone or affect in any way
any obligatioh of the Settling Defendants under this Consent Decree
not directly in dispute, unless EPA or the Court agrees otherwise.
'Stipuléted benalties with respect to the disputed matter shall
continue to accrue but payment shall be stayed pending resoiution

of the dispute as provided in Paragraph 75. Notwithstanding the
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stay of payment, stipulated penalties shall accrue from the firsc
day c¢f noncompliance with any applicable provision cf this Consent
Decree. In the event that.the Settling Defendant does noct prevaill
on the disput=d issue, stipulated penalties shall be assessed and
paid as provided in Section XXI (Stipulatea Penalties) :
XXI. STIPULATED PENALTIES

67. Settling Defendants shall be liable for stipulated
penalties in the amounts set forth in Paragraphs 68 and 69 to the
United States for failufe to comply with the requireménts of this
Consent Decree specified ==2low, unless excused under Section XIX
(Force Majeure>. "Compliance" by Settling Defendants shall include
completion of the activities under this Consent Decree or any work
plan or other plan approved under this Consent Decreé identified
below in accordance with all applicable requirements of law, thié
Consené Decree, the SOW, and any plans or othef documents approved
by EPA pufsuant to this_Consent Decree and within the specified
time schedules established by and approved under this Consent
Decree. | |

68. The following stipulated penalties shall be payable per
violation per day to. the United States for any noncompliance |

identified below:

Stipulated penalties are as follows:
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VIOLATION PENALTY PER DAY OF NONCOMPLIANCE

1ST through 31st through 61 days and
30 DAYS 60 DAYS thereafrer

FAILURE TO TIMELY COMPLETE THE FOLLOWING COMPONENTS OR REQUIREMENTS
OF REMEDIAL ACTION:

Installation of fence $3,000. $5,000. $7,500.

Record Consent Decree.
with County Recorder’s

Office $3,000. $5,000. ~$7,500.
Deed Restrictions $3,000. $5,000. '$7,500.

Drum Removal $3,000. $8,000. $12,000.

Completion of Landfill
cap ' $3,000. $8,000. $12,000.

Installation of groundwater ,
monitoring system $3,000. $8,000. $12,000.

Operation of groundwater
monitoring system
" (excluding repair
and maintenance) $3,000. $8,000. _ $12,000.

Installaticon of ground-
water treatment system
(if reguired as a con-
tingent remedy) $3,000. $8,000. $12,000.

Operation of ground-
water treatment system
(if required as a con- . :
tingent remedy) - $3,000. _ $8,000. $12,000.

Failure to take action to
abate an endangerment
pursuant to Section
XVI of the Consent
Decree . _ : $6,000. $12,000. $20,000.

Failure to maintain
remedy components
in accordance with
the Operation and : : .
Maintenance Plan $6,000. - 812,000. . §20,000.

Failure to comply
with notice to EPA or
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other requirements of the
following provisions:

Identification of : . :
contractor $2,000. $6,000. $8,000.

Chahge of contractor $2,000. $6,000. $8,000.
Sampling Event $2,000. $6,000. $8,000.
Work related release $2,000. $6,000. $8,000.

Failure to comply with

any other notice

regquirements of the

Consent Decree $2,000. $6,000. _ $8,000.
Failure to comply with

any other

requirements of the
Consent Decree $2,000. $6,000. $8,000.

69. The following stipulated penalties shall be'payable per
violation per day to the United States for failure to submit
reports or other written documents as required and within the time .

schedules specified in the SOW, the RD Work Plan, the RA Work Plan,

or in other -~lans submitted and approved under this Consent Decree:

VIOLATION 3 PENALTY PER DAY OF NONCOMPLIANCE

FAILURE TO SUBMIT 18T through 31lst through 61 days and

FOLLOWING REPORTS: 30 DAYS 60 DAYS thereafter
Progress Reports ~$1,000. $2,000. $4,000.

FAILURE TO TIMELY SUBMIT THE FOLLOWING COMPLETE PLANS:

'RD Work Plans o - $3,000. $8,000. $12,000.
Health and Safety Plan $3,000. $8,000. $12,000.
RA Work Plans ©$3,000. $8,000. $12,000.

Design Plans for RA ' $3,000. $8,000. $12,000.
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70. All penalties shall begin to accrue on the day after the-
ccmplece performance is due or the day a violation occurs, and
shall continue to accrue through the final day of the correction of
the noncohpliance or completion of the activity. Nothing herein
shall prevent the simultaneous accrual of separate penalties for
separate violations of this Consent Decree.

71  Following EPA’s determination that Settling Defendants
have failed to comply with a requirement of this Consent Decree,
EPA may give Settling Defandants written notification of the same
and describe the noncompliance. EPA may send the Settling
Defendants a written deménd for the payment of-the penaities.
However, penalties shall accrue as provided in the preceding
Paragraph regardless of whether EPA has notified the Settling
Defendants of a violation.

72. All penalties owed to the United States under this
section shall be due and payable within 30 days of the Settling
Defendants’ receipt from EPA of é deménd fof payment of the
_ penalties, unlesé.Settling Defendants invoke the Dispute Resolution
‘procedures under Section XX (Dispute Resolution) . |

73. All payments under this Section shall be paid by certified -
check made payable to "EPA Hazardous Substances Superfund," shall
be mailed to U.S. EPA, Superfund Accounting,-P.O.'Box 70753,
Chicago, Illinois 60673, and shall reference CERCLA Number 05-AN

ahd DOJ Case Number ' | . Copies of check(s) paid phrsuént

to this Section, and any accompanying transmittal letter(s), shall
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be sent to the United States as provided in Section XXVII (Noticses
‘and Submissions) .
74. The payment of penalties shall not alter in any way

Sertling Defendants’ obligation to complete the perform;nce cf the
' Work regquired under this Consent Decree.

75. Penalties shall continue to accrue as provided in
Paracraph 71.during any dispute resolution period, but need not be
paid - atil the followir ::

a. If the &_:pute is resolved by agreement or by a
decision of EPA that is not appealed tb this Court, accrued
peﬁalties determined to be owing shall be paid to EPA within 15
days of the agreement or the receipt of EPA’s decision or order;

b. If the dispute is appealed to this Court and the
United States prevails in whole or in part, Settling Deﬁendénts
shall pay all accrued penalties determined by the Court to be owed
to EPA withih 60 days of receipt of the Court’s decision or order,
except as provided in Subparagraph c below;

c. If the District Court’'s decision is appealed by any
Party, Settling Déféndants.shall pay all accrued penalties
determined by the District Court to be owing to the United States
into an interest-bearing escrow account within 60 days of receipt
of the Court’s decision or order. Penalties-shall be paid into
this account as they continue to accrue, at least every 60 days.
-Within 15 days of receipt of the final appellate court decisjon,
the escrow agent Shall.pay the balance of Zne acc. .2t to EPA or to

Settling Defendants to the extent that they prevail.
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76. a. 'If.Setﬁling Defendants fail to pay stipulated
cenalties wheﬁ due, the United States may institute proceedings EQ
ccllect the penalties, aé well as.interest. Settling Defendants
shall pay interest on the unpaid balance, which shall begin to
accrue cn the date  of demand made pursuant to Paragraph 73 at the
rate established pursuant to Section 107(a) of CERCLA, 42 U.S.C.

§ 9607.

b. Nothing in this Consent Decreé shall be construed as
prohibiting, altering, or in any Qay limiting the ability of the
United Statés to seek aﬁy'other remedies or sanctions available by
virtue of Settling Defendants’ violation of this Decree or of the
statuteé and regulations upon which it is based, iﬁcluding, but not
. limited to, penalties pursuant to Section 122(1) of CERCLA. |
77. No payments made under this Section shall be tax

deductible for Federal or State tax purposes.

XXII. COVENANTS NdT TO SUE BY PLAINTIFFS

78. In.consideration-of the actions that will'be performed
and the payments that willlbe made by the Settling Defendants under
the terms of the Consent Decree, and except as specifically
provided_in Paragraphs 79, 80, and 82 of this Section, the United
States covenants not to sue or to take administrative action
against Settiing Defendants pursuant to Sections 106 and 107(a) of
CERCLA and Section.7003 of RCRA relating to the Site. Except with
respect to future liability, these'covenants not to sue shall take

effect upon the receipt by EPA of the payments required by
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Paragraph 50 of Secﬁion XVII {Reimbursement cf Response Costs).
Wiﬁh respect to futurese liability, these covenants not to sue shall
take effect upon Certification of Completion of Remedial Action by
EPA pursuant to Paragraph 46.0 of Section XV (Ceftification of
Completion) . Thesé covenants not to sue are conditioned upon the
complete and satisfactory performance by Settling Defendants of
their obligations under this Consent Decree. These covenants not
to sue :=xtend onl - —» the Settling Defendants and do not extend to
any ot..:r person.

79. United Scates’ Pre-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree 1is without
.prejudice to, the right to institute proceedings in this action or
in a new action, or to issue an administrative order seeking to
compel Settling Defendants (1) to perform further response actions
relating to the Site or (2) to reimburse the United States for
adc_.cional costs of response if, prior to certification of
completion of thélRemedial Action: - |
(i) conditions at the Site, pfeviously unknown to EPA,
are discovered, or
(ii) information, previously unknown to EPA, is received,
in whole or in part, | o
and these previously unknown conditions or information together
‘with any other r:=levant information indicates that the Remedjal

Action is not ¢ active of human health or the environment.
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80. United States’ Post-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
" United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or
in a new action, or to issue an administrative order seéking to
compel Settling Defendants (1) to perform further responsé actions.
relating to the Site or (2) to reimburse the.United States for
additional costs of response if, subsequent to certification of
completion of the Remedial Action:-
(i) conditiong at the Site, previously unknown to the
EPA, are discovered, or
(11) information, previously unknown to EPA, is received;
in whole or in part, after the certification of
completion,
and these previously unknown conditions or this iﬁformation
together with other relevant information indicate that the Remedial
Action is not protective of human health or the environment.

81. For purposes of Paragraph 79, the information and the
conditions known to EPA shall include only that information and'
those conditions set fo?th.in the Record of Decision for the Site
and the édministra;ive record supporting the Record of Decision.
For purposes of Paragraph 80, the information and the conditions
known to EPA shall include only that information and those
conditions set forth in the Record of Decision, the administrative

Y

record supporting the Record of Decision, and any information



received by EPA pursuant to the requirements of this Consent
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ricr to Certification of Completion of the Remedial Action.

82.

)

eneral reservations of rights. The covenants not to sue

set forth above do not pertain to any matters other than thcese

expfessly specified in Paragraph 78. The United States reserveas,

and this Consent Decree is without prejudice to, all rights against

Settling Defendants with respect to all other matters, including

but not limited to, the following:

(1) claims based on a failure by Settling Defendants
to meet a requirement of this Consent Decree;
(2) liability arising from the past, present, or future

disposal, release, or threat of release of Waste Materials

outside of the Site;

(3) liability for damages for injury to, destruction
of, or loss of natural resources;
(4) liability for response costs that have been or may

be incurred by U.S. Department of the Incerior;

(5) criminal liability;
' §
(6) liability for wviolations of federal or state law

which occur during or after implementaﬁion of the Remedial
Action;

(7) previously incurred costs of response above the
amounts reimbursed pursuant to Paragraph 50; and

(8) 1liability for costs that the United States will
incur related to the Site but are not within the definition of

Future Response Costs.


http://Decr.ee

61

83. 1In the event EPA determines that Settling Defendants have
failed to implemeht any provisions of the Work in an adequate o;
timely manner, EPA may perform any and a;l portions of the Work as
EPA determines necessary. - Settling Defendants may invoke the
procedures set forth in Section XX (Dispute Resolution) to_disputel
EPA’s determination that the Settling Defendants féiled_to
implement a provision of the Work in én adequate or timely manner
as arbitrary and capficious of otherwise not in accordance with
law. Such dispute shall be resolved on the administrative record.
Costs incurred by the United States in performing the Work pursuant
to this Paragraph shall be considered Future Response Costs that
Settling Défendants shall pay pursuant to Section XVII
- (Reimbursement of Response.Costs).

84. Notwithstanding any other provision of this Consent
Decree, the United States retains all authority and resefvés all
rights to take any and all response actions authorized by law.

XXIII. COVENANTS BY SETTLING DEFENDANTS

85. Settling Defendants hereby covenant not to sue and agree
not to assert any claims or causes of action against the United
States with respect to the Site or this Consent Decree, including,
but not limited to, any difect or indirect claim for reimbursement
from the Hazardous Substance Superfund (established pursuant to the
Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections
106 (b) (2), 111, 112, 113 or any other provision of law, any claim
against the United States, including any department, agency or

instrumentality of the United States under CERCLA Sections 107 or
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at the Site. However, the Settling Defendants reserve,
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and this Cohsent.Decree is without prejudice to, actions against
the United States based on negligent actions taken directly by the
United States (not including oversight or approval of the Settlin§‘~
Defendants’ plans or activities) that are brought pursuant to any
statute other than CERCLA and for which the waiver of sovereign
immunity is found in a statute.other than CERCLA. Nothing in this
Consent Decree shall be deémed to constitute preauthorization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C.

§ 9611, or 40 C.F.R. § 300.700(d) .

XXIV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

86. Nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person
noﬁ a party to this Consent Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person not
a signatory to this decree may have under appiicable law. Each of
the Parties expressly reserves.ahy and all rights (including, but
not limited to, any fight to contribution), defenses, claims,
demands, and causes of action which each party may have with
respect to any matter, transaction, or occurrence relating in any
way to the Site against any person not a party hereto.
| 87. With regard to claims for contribution against Setfling
Defendants for matters addressed in this Consent Decree, the

Parties hereto agree that the Settl. g Defendants are entitled to
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such protection frdm.contribution actions or claims as 1is provided.
by CERCLA Section 113(f)(2), 42 U.S.C. § 9613 (f) (2). i

88. The Settling-Defendants agree that with respect to any
suit or claim for contribution brought by them for_matters related
to this Consent Decree they will notify the United States in
writing no later than 60 days pridr tb the initiation of éuch suit
or claim. | |

89. The Settling Defendants also agree that with reépect to
any suit or claim fbr contribution brought against them fof matters
related to Ehis Consent Decree they will notify in writing the
United States within 10 days of service of the complaint on them.
In addition, Settling Defendants shall notify the United States
within 10 days of service or receipt of any Motion for Summary
Judgment and within 10 days of-receipt of any order from a court
setting a case for trial.

90. In any subsequent admiﬁistrative or judicial proceeding
initiated by the United States for injunctive relief, recovery of
respornse costs, of other appropriate relief relating to the Site,
Settling Defendants shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised by the
United States in the subsequent proceeding were or should have been
bfogghﬁ in the instant case; provided} however, that nothing in
this Paragraph affects the enforceability of the covenants not to

sue set forth in Section XXII (Covenants Not to Sue by Plaintiffs).



XXV. ACCESS TO INFORMATION

91. Settling Deferndants shall provide to EPA, upon reduest,
copies of all documents and inférmation within their possessicn or
control or that of their contractors or agents relating to
activities at the Site or to.the implementation of this_ansent
Decree, including, but not limited to, sampling, analysis, chain of
custody records, manifests, trucking logs, receiptg,-reports,
sample.traffic routing, correspondence, or other documents or
information.related to the Work. Settling Defendants shall also
make. available ﬁo EPA, for purposes of investigation, information
gathering, or testimony, their employees, agents,.or
representatives with knowledge of relevant facts concerning the
perforhance of the Work.

92. a. Settling Defendants may assert business
coﬁfidentiality claims covering part or all of the documents or
information submitted to Plaintiffs under this Consent Decree to
the extént permitted by and in accordance with Section 104 (e) (7) of
CERCLA, 42 U.s..c.- § 9604 (e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidentiai by EPA will
be afforded the protection specified in 40 C.F.R. Part 2, Subpart
B. If no claim of confidentiality accompanies documents or
information when they are submitted to EPA, or if EPA has notified
Settling Defendants that the documents or information are not
confidential under the standards of Section 104 (e) (7) of CERCLA,
the.publié may be givén access to such documents or information

without further notice to Settling Defendants.
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b. The Settling Defendants may assert that certain documentgf
records and other information are privileged under thé attorney—“
client privilege or any other.privilegé recogﬁized by federal law.
If the Settling Defendants assert such a privilege in lieu of
providing documents, they shall provide the Plaintiffs with the
folléwing: (1) the title of the.document, record, or information;
(2) the date of the document, recdrd, or_information; (3) the name
and title of the author of the document, record, or information;
{(4) the name and title of each addressee and recipient; (5) a
aescriptibn.of the conteﬁts of the document, record, or
information: and (6) the privilege asserted by Settling Defendants.
However, no documents, reports or other inférmation_created or
generated pursuant to the requirements of the Consent Decree shall
be withheld on the grounds thaﬁ they are privileged.

93. No claim of confidentiality shall be made with respect to
any data, including, but not limited to, ail-sampling, analytical,
monitoring, hydrogeélogic, scientific, chemical, or engineering
data, or any othér documents or information evidencing conditions
at or around the Site.

XXVI. RETENTION OF RECORDS

94. Until 10 years after the Settling Defendants’ receipt of
EPA’s notification pursuaﬁt to Paragraph 47.b of Séction XV
(Certification of Completion of the Work), each Settling Defendant
shall preserve and retain all records and documents now in its
'posseséion or control or whiéh come into its posséssion or control

that relate in any manner to the performance of the Work or
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liability_of aﬁy pefson for respcnse actions conducted and to b
‘conducted at the Site, regardless of any corporate retention pc.:ic
to the.contfary. Until 10 yearé after the Settling Defendants’
receipt of EPA’s notification_pursuant to Paragraph 47.b.of Section
XV (Certification.of Completion), Settling Defendants shall also
instruct their contractors and agents to preserve all documents,
records, and information Qf whatever kind, nature or description
relating td -he performance of the Work.

9¢c At =he conclusion of ﬁhis document retention period,
Settling Defendants shall notify the United States at least 90 days
prior to the destruction of any such records or documents, and,
upon request by the United States, Settling Defendants shall
deliver any such records or documents to EPA. The Settling
Defendants may assert that certain documents, records and other
information are privileged under the attorney-client privilege or
'any other privilege }ecognized by federal law. If the Settling
Defendants assert such a'priVilege, they shall provide the
Plaintiff with thé'following: (1) the title of the document;
record, or information; (2) the date of the document, record, or.
informatiocn; (3) the name and ﬁitle of the author of the document,
record, or information; (4) the name and title of each addressee
and recipient;-(S) a description of the sﬁbject of the_documeht,
record, or information: and (6) the privilege asserted by Settling
Defendants. However, no documents, reports or other information
created or generated pursuant to the requirements of the Consent

Decree shall be withheld on the grounds that they are privileged.
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96.  Each Settling Defendant hereby certifies, individually,
zhat it has not altered, mutilated( discarded, destroyed or "
otherwise diSposed'of any records, documents or other information
"relating to its potential liability regarding the Site since
notification of potential liability by the United Statéé or thé
filing of suit against it regarding the Site and that it has fully
complied with any and all EPA requests for information pursuant to
Section 104 (e) and 122 (e) of CERCLA and Section 3007 of RCRA.
XXVII. NOTICES AND SUBMISSIONS
97. Wﬁenever, undér the terms of this Consent.Decree, written
notice is.required to be given or a report or other docdment_is
required to be sent by one party to another, it shall be directed
to the individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the
other parties in writing. All notices and submissions shall be
considered effective upon receipt, unless otherwise provided.
Written notice as specified herein shall constitute complete
satisfagtion.of.any writtén notice requiremeht of the Consent
Decree with respect to the_United States, EPA, the State, and the
Settling Defendants; respectively.
As to the United States:
Chief, Environmental Enfbrcemenﬁ Section
Environment and Natural Resources Division
U.S. Department of Justice
P.0. Box 7611
Ben Franklin Station ..
Washington, D.C. 20044

Re: DJ # 90-11-3-531A

and
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DA:

(rl

AsS to

Director, Waste Management Division

United States Environmental Protection Agency
Region V

77 W. Jackson

Chicago, IL 50604 i

Leah Evison

Remedial Project Manager

Remedial and Enfdrcement Response Branch (HSR-6J)
U.S. Environmental Protection Agency

Region V '

77 W. Jackson

Chicago, Illinois 60604

As to the St .=:

Jim Myers, Project Manager

Michigan Department of Natural Resources
Environmental Response Division

301 8. Capitol

Lansing, Michigan 48933

‘As to the Settling Defendants:

XXVIII. EFFECTIVE DATE

98. The effective date of this Consent Decree shall be the
date upén which this Consent Decree is entered by the Court, except
as otherwise provided herein. |

XXIX. RETENTION OF JURISDICTION

99. This Court retains jurisdiction over both the subject
matter of this Consent Decree and the Settling Defendants for the
.dur=zion of the performance of the terms and provisions of this
Conseh; Decree for the purpose of enabling any of the Partieg to
appiy to the Court at any time for such further order, directiqn,

and relief as may be necessary or appropriate for the construction
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or modification of-this Consent Decree, or to effectuate or enforce
compliance with its terms, or to resolve disputes in accordance )
with Section XX (Dispute Resolution) hereof.

XXX. APPENDICES

100. The following éppendices are attached to ahd
incorporated into this Consept Decree: |

"Appendix ‘A" is the ROD.

"Appendix B" is the SOW. |
"Appendix C" is the legal deScripﬁion'and map of the Site.
"Aépendix D" is the complete list of ﬁhe Settling Défendaﬁts.
" vAppendix E" is the description of institutional controls.
"Appendix F" are the plans that are incorporated into this

Consent Decree upon EPA apprcval.

XXXTI. CCMMUNITY RELATIONS

101. Settling Defendants shall propose to EPA their
participation in the community relations plan to be developed by
EPA. EPA will determine the appropriate role for the Seﬁtling
Defendants under the Plan. Settling Defendants shail also
cooperate with EPA in proﬁiding information regarding the Work to -
the public.. As requested by EPA, Setﬁling Defendants’éhall
participate in the preparation of such info;mation for |

dissemination to the public and in public meetings which may be

‘'held or sponsored by EPA to explain activities at or relating to

the Site.
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XXXII. MODI

102. Schedules specified in this Consent Decree for
completion of the Work may be modified by agreement of ZPA and the
Settling Defendants after an opportunity for review and comment by
the State. All such modifications shall be made in writing.

103. No material modifications shall be made to the SOW
without written notification to and written approval of the United
étates,.Settling Defendants, and the Court. Prior to providing its.
approval td any mcdification, the Unitéd.States will provide the
State with é feasonable opportunity to review and comment on the
proposed modification. Modifications to the SOW that do not
materially alter that document may be made by written agreement
between EPA, after providing the State with a reasonable
opportunity to review and comment on the proposed modification, and
the Settling Defendants.

104. Nothing in this Decree shall be deemed to alter the
Court’s power to enforce, supervise or approve mcdifications to

this Consent Decree.

XXXIIT. LQDGING AND OPPORTUNITY FOR PUBLIC COMMENT
105. . This Consent Decree shall be lodged with the Court for a
period of not less than thirty (30) days for public notice and
comment in accordance with Section 122(3)(2).of CERCLA, 42 U.S.C.
§ 9622(d) (2), and 28 C.F.R. § 50.7. The United States reserves the
right to. withdraw or withhold ‘its consent if the comments regarding
the Consent Decree disclose facts or consit2rations which indicate

that the Consent Decree is. inappropriate, ->mproper, or inadequate.
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Settling-Defendaﬁts'éonsent to the entry of this Consent Decree
without further notice.

106.. If fof any reason the Court shbuld decline to approve
this Consent Decree in the form presented, tﬁis agreement is
voidable at the sole discretion of any pérty and the terms of the
agreement may not be used as evidence in any litigation bethen the
Parties. _ |

XXXIV. SIGNATORIES/SERVICE

107.. Each undersigned representétive'of a Settling Defendant
to this Consént Decree and the Assistant Attorney General for
Environment and Natural Resources of the Department of Justice
certifies that he or she is fully authorized to enter into the.
terms and conditions.of this Consent Decree and to execute and
legally bind such party to this document. |

| 108. Each Settling Defendant hereby agrees nét to oppose
entry of this Consent Decree by this Court or to challenge any
provision of this Consent Decree unless the United States~has
notified the Settling Defendants in writing that it no longer
supports entry of the Consent Decree.

109. Each Settling Defendant shall identify) on the attached
signature page, the name, address and telephone number of an agent
who is authorized to accept service of process by mail on behalf of
that party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendants hereby agree to accept
service in that manner and to waive the formal service requirements

set forth in Rule 4 of the Federal Rules of Civil Procedure and'any
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applicable local rules of this Court, including,

but not limited
o, service cf & summons.

SO ORDERED THIS DAY OF

United States Disctrict Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree 1in the

matter of United States v.

‘City of Albion, et al., relating

to the Albion-Sheridan Township Superfund Site.

Date:

FOR THE UNITED STATES OF AMERICA

Assistant Attorney General

Environment and Natural Resources
Division -

U.S. Department of Justlce

Washington, D.C. 20530

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

Assistant United States Attorney
District of

U.S. Department of Justice

[Address]

Assistant Administrator for
Enforcement

U.S. Environmental Protectlon
Agency

401 M Street, S.W. :

Washington, D.C. 20460



Office of Enforcement

U.S. Environmental Protection
Agency

401 M Street, S.W.

Washington, D.C. 20450

Valdas Adamkus

Regional Administrator, Region V

U.S. Environmental Protection
Agency

77 W. Jackson Blvd.

Chicago, Illinois 60604

Assistant Regional Counsel

U.S. Environmental Protection
_ Agency

Region V

77 W. Jackson Blvd., CS-3T

Chicago, IL 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in the T
‘matter of United States v. City of Albion, et al., relating

to the Albion-Sheridan Township Landfill Supérfund Site.

FOR COMPANY, INC. */

Date: | _ Signature:

Name:

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed
Party: : ;

Name:

Title:

Address:

Tel. Number:

x/ A separate signature pége must be signed by each corporation,
individual or other legal entity that is settling with the
United States.





